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HEOKOHYATEJIEH ITPEBO /I
PEWEHWE HA CBbOA (ronsim cbCTaB)

16 HoemBpun 2010 roamHa(*)

L lpetognumanHo 3annteaHe — CbaebHo CbTPYAHUMYECTBO NO HakasaTenHn gena — Esponericka
3anoBep 3a apect — PamkoBo pelueHne 2002/584/NBP — YneH 3, Touka 2 — MpuHuun ,ne bis in
idem* — lNoHsTMe ,ChbmTe aesHMa“ — Bb3MOXHOCT 3a U3NbHSABAaLLMSA CbaebeH opraH fa oTKaxe
Aa n3nbITHM eBponeincka 3anoBeq 3a apecT — Bnsiana B cuna npuchaa B u3gaeallata obpkasa
yneHka — NpuTexaHne Ha HAPKOTUYHM BelllecTBa — Tpadmk Ha HAPKOTUYHM BeLLleCTBa —
MpecTtbnHa rpyna”

Mo pneno C-261/09

C NpegMeT nperanunanHo 3anutBaHe, oTnpaBeHo Ha ocHoBaHue uneH 35 EC ot Oberlandesgericht
Stuttgart (MCepmanuns) ¢ akt ot 29 toHn 2009 r., noctenun B Cbaa Ha 14 tonn 2009 ., B pamMkuTe Ha
NPoM3BOACTBO 3a M3MbJIHEHNE HA eBPOMencKa 3anoBes 3a apecT, u3aageHa cpeLly

Gaetano Mantello,

CbAbT (ronam cbeTas),

cbetosw, ce oT: r-HV. Skouris, npeacepaten, r-HA. Tizzano, r-HJ. N. Cunha Rodrigues, r-HK.
Lenaerts n r-H J.-C. Bonichot, npegcegatenn Ha cbcTtaBu, r-H M. llesi¢, r-HJ. Malenovsky, r-H U.
Léhmus, r-H E. Levits, r-HA. O Caoimh, r-HL. Bay Larsen, r-xa C. Toader (goknag4yuk) n r-xa M.
Berger, cbaun,

reHepaneH agsokart: r-H Y. Bot,

cekpeTtap: r-H B. Fllép, agmunmcTpaTtop,

npeaBuna U3NOXeHOTO B NUCMeHaTa das3a Ha NPou3BOACTBOTO U B CbAebHOTO 3acedaHne oT 6 tonu
2010r.,

KaTo MMa npegsung ctaHoBuwlarta, npeacraBeHn:

- 3a repMaHckoTo npaBuTencrteo, ot r-xaS. Unzeitig u r-nJ. Mdller, B kauyecTBOTO Ha
npeacrasurtenu,

- 3a YELWKOTO npaBuUTENCTBO, OT I'-H M. Smolek, B ka4ecTBOTO Ha npeacrtaBuUTern,

- 3a rpbLUKOTO MpaBuUTENCTBO, OT r-xa T. Papadopoulou n r-H G. Karipsiadis, B ka4ecTBOTO Ha
npegcrasuTenu,

— 3a MCMaHCKOTO NpaBuUTENCTBO, 0T I-H M. Mufioz Pérez, B ka4ecTBOTO Ha NpeacTaBuTen,

- 3a peHckoTo npasutencteo, oT r-HG. De Bergues wn r-xaB. Beaupére-Manokha, B
KayeCcTBOTO Ha NpeacTaBUTENM,

— 3a UTanuaHckoTO npaBuTencteo, oT rxa G. Palmieri, B kadecTBOTO Ha npencraBuTen,
noanomaraHa ot r-H P. Gentili, avvocato dello Stato,

- 3a HWOepPnaHaCKoToO NpPaBUTENICTBO, OT IM-Xa M. de Ree, B Ka4ecTBOTO Ha npeacrtaBuTern,

- 3a NosnckoTo NpaBuUTencTso, oT r-H M. Dowgielewicz, B ka4eCTBOTO Ha NpeAcTaBuTen,
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- 3a wBeackoTo npasutencteo, oT r-xaA. Falk u r-xa C. Meyer-Seitz, B ka4yecTtBOTO Ha
npeacrasuTenu,

- 3a npasutenctesoto Ha Ob6egmHeHOTO Kpancteo, oT r-HS. Hathaway, B kayectBOoTO Ha
npegcraesuTen, nognomaraH ot r-xa S. Lee, barrister,

- 3a EBponeickata komwucua, ot r->xaS. Grinheid u r-HR. Troosters, B KayecTBOTO Ha
npeacrasuTenu,

crnea KaTo M3cnylla 3akiYeHNeTO Ha reHepanHua agBokaT, NpeacTaBeHo B CbAebHOTO 3acenaHue
o1 7 centemBpu 2010 r.,

NOCTaHOBW HACTOALOTO

PelueHue

1 MpetogmumanHoTO 3anMTBaHe ce OTHACA 4O TbJIKYBAHETO Ha urneH 3, Touka 2 oT PaMKoBO pelueHue
2002/584/MBP Ha CbBeta ot 13 toHn 2002 roanHa OTHOCHO eBpoOMnenckata 3anoBeq 3a apecT U
npoueaypute 3a npegasaHe mexay Abpxkasute uneHkn (OB L 190, ctp. 1; CneunanHo magaHune Ha
Obnrapckn esuk, 2007 r., rmasa 19, Tom 6, cTp. 3, HApM4aHO No-HaTaTbk ,PaMKOBOTO pelueHue’), n
no-cnewumanHo Ha npuHumna ,ne bis in idem®.

2 3anuTtBaHeToO € OTNpaBEHO MO NOBOA Ha M3NbIIHEHMETO B [epMaHuMs Ha eBponerncka 3anoBen 3a
apecT BbB Bpb3ka C obpasyBaHoTo B WTanua HakasaTenHo cbAebGHO NpPOM3BOACTBO CpeLly
r-H Mantello n 76 gpyrn nuua, o6BMHEHN B OpraHu3MpaHeTo Ha TpadMK Ha KOKaWH B panoHa Ha
Butopusa (Utanus).

MNMpaBHa ypenba
lMpasomo Ha Cbro3a
3 Cvobpaxenus 1, 5, 8, 10 n 12 ot PamMKoBOTO peLueHne rmacaT crnegHoTo:

»(1)  CbrnacHo 3akntoveHusiTa Ha EBponerickmsa cbBeT oT Tamnepe oT 15 n 16 oktomBpn 1999 ., 1
no-cneuumanHo Touka 35 oT TAX, oduumanHaTa npouegypa 3a ekcTpaguums crnegBa ga 6bae
OTMEHEHa B [ObpXaBWUTE USIEHKM MO OTHOLUEHME Ha OCbAEHN fuua, KOUTO Ce YyKpuBat OT
npaBoOCbAMETO, a NpoLenypuTe No ekcTpagmums Tpsabea ga 6baaT YyCKOpeHU cnpsamMo nuua, KoUTo ca
3anofo3peHn B U3BbPLUBAHE HAa NPeCTbIEHME.

[..]

(5) UenTa 3a npeBpblyaHe Ha Cbilo3a B MPOCTPAHCTBO Ha cBobona, CUrypHOCT M npaBocbane
U3NCKBA NpemaxsaHe Ha ekcTpaauumsaTa Mexay ObpKaBuTe YneHKU 1 3aMecTBaHeTo M CbC cuctema
3a npegaBaHe mexay cbaebHuTe opraHn. OcBeH ToOBa BbBEXAAHETO HA HOBA ONPOCTeHa npoleaypa
3a npegaBaHe Ha OCbAEHM UMM 3aMnoAo03peHU nuua 3a U3TbprsBaHe Ha HakasaHve unu 3a
HaKasaTenHo npecrneaBaHe daBa Bb3MOXHOCT 3a MpemMaxBaHe Ha CIOXHOCTTa U eBEeHTyanHoTO
3abaBsiHe, NPUCHLLLO Ha HacTosilaTa npouedypa no ekctpaguums. MNpeobnagasawmte 40 MOMeEHTa
TPaOUUMOHHM OTHOLUEHMSI Ha CbTPYOHMYECTBO MeXOy ObpXaBuTe uneHku TpsibBa Oa Gbaar
3aMeHeHN OT cucTeMa Ha CBOGOAHO [OBWXKEHME Ha CbAeOHM pelleHus Mo HakasaTenHu aena,
o6xBalaly eqHOBPEMEHHO NMpeaBapUTENHM U OKOHYATENHU PEeLLEHNst B paMKUTE Ha MPOCTPAHCTBO
Ha ceo60o/a, CUrypHOCT M NpaBoCbAME.

[.]
(8) Pelenusita 3a npuBexaaHe B W3MbfIHEHWE HA 3anoBeauTe 3a apecT TpsibBa ga Gbaar

npeaMeT Ha JOCTaTbyeH KOHTPOS, KOeTO O3HayaBa, Ye CbAeOHUST opraH Ha AbpKaBaTa udneHka, B
KOSITO M3OMPBAHOTO NULLE € 3adbpXKaHo, crieaBa Aa B3eMe pelleHne 3a HEroBoTo NpeaaBaHe.
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[..]

(10)  MexaHuambT Ha eBponemnckata 3anoBej 3a apecT Ce OCHOBaBa Ha BUCOKO paBHULLE Ha
[noBepue] mexay ObpxaBuTe YneHkn. HenmHoTo npunaraHe moxe ga 6bae cnpsHO eauHCTBEHO B
Crny4al Ha CbLUECTBEHO WM MpOoAbIIKaBalo HapyllaBaHe Ha eguH OT MPUHUUNWUTE Ha ObpXaBuTe
YneHKn, NocoYeHn B 4neH 6, naparpad 1 ot [JoroBopa 3a EBponenckus cbio3, onpegeneHn ot
CobBeTa cbrnacHo uneH 7, naparpad 1 ot [loroBopa ¢ noco4yeHuTe B yneH 7, naparpad 2 oT Hero
nocneauuw.

[..]

(12) HacTtoAwoTO paMKOBO peLLeHVe cna3Ba OCHOBHUTE NpaBa M ce cbobpasaBa C npuHUUNuTE,
npuaHaT B YneH 6 ot [JoroBopa 3a EBponencknsa cbo3 1 oTpaseHn B XapTaTa Ha OCHOBHUTE npaBa
Ha EBponenckmns cbto3, n no-cneumanHo rnaesa VIl oT Hes. Hukos pasnopenba oT HacToOSLWOTO
pamMKOBO pelleHMe He MOXe [a ce TbilKyBa kaTo 3abpaHsiBalla OTkasa ga ce npegage nuue, 3a
KOETO € u3gageHa 3anoBed 3a apecT, Korato ca Hanuue nouvMBaliM Ha OOEKTMBHU ereMeHTU
OCHOBaHMS Aa ce cuuTa, Ye BbMNpocHaTa 3anoBeq € nsganeHa ¢ Len npecneaBaHe unm HakaseaHe Ha
nuue nopagn HeroBust MOJ, paca, Penurusi, eTHMYecka MPUHAANEXHOCT, HaLMOHAITHOCT, e3VK,
NONUTUYECKN YOEXAEHNST UNN CEKCyarnHa OpUeHTauUus, Unn [4e HEroBOTO MOJSIOXEHNE MoXe Aa 6bae
3acerHaTo nopagm Hsikoe OT Te3n OCHOBaHMs].

[...]¢
4 UneH 1 oT PaMKOBOTO peLleHne npeasuxaa:

,1. EBponeickaTa 3anoBeq 3a apecT € CbAebHO pelleHWe, KOeTo e u3aadeHo OT AbpXasa
urieHka, ¢ orneq 3agbpXaHe U nNpedaBaHe [0T] Apyra AbpXaBa uyreHka Ha usgupBaHo nuue, ¢ Len
HaKasaTenHo npecrneasaHe UNU U3MNbIIHEHWE Ha NpUcbAa 3a NuliaBaHe OT cBo6oaa MMM Ha MSApPKa,
U3NCKBALLIa 3abpXKaHe.

2. [ObpxaBuTe uneHku crieaBa Aa U3MbIHAT BCSKa eBponeiicka 3anoBes 3a apecT Bb3 OCHOBA Ha
MPUHUMIWUTE Ha B3aMMHOTO NpuU3HaBaHe M B CbOTBETCTBME C pa3rnopeaduTe Ha HAacTOSLWOTO PaMKOBO
peLleHue.

3. PaMKoOBOTO pelleHMe HAMa LEeNCTBME MO OTHOLUEHVME Ha M3MEHEeHME Ha 3aabJDKEHWETO 3a
crnasBaHe Ha OCHOBHUTE NpaBa M OCHOBHUTE MpPaBHW NPUHLMNK, 3anerHanu B YneH 6 ot [loroBopa 3a
EBponenckusa cbtos”,

5 UneH 2, naparpacdu 1 n 2 oT PamMkoBOTO peLleHne rnacu:

,1.  EBponeiicka 3anoBepq 3a apecT ce u3fasa 3a AesH/sl, KOUTO ca Hakasdyemu CbrmacHo NpaBoTo
Ha u3aaBallaTa Abp)KaBa uYreHka ¢ nuiiaBaHe oT cBoGoAa unu MspKa, U3NCKBaLLA 3adbpKaHe 3a
MaKkcumareH CpoK He Nno-ManbK oT 12 MeceLa, UN ako CPOKbT Ha HaNoXeHOTO Haka3aHue nuilaBaHe
oT cBob04a unu Ha MApKaTa, U3McKBalla 3agbpXkaHe, e He No-ManbK oT 4 Mmecela.

2. CnepgHvTe nNpecTbNieHUsi, ako B U34aBallaTa Abp)KaBa YneHka ca Hakasyemu ¢ nuwaBaHe oT
ceoboaa unu Msipka, U3NCKBAaLLA 3adbpKaHe 3a MakCUMMarneH CPOK He Mo-manbK OT TPU roAuHU U
Taka KaKTo ca onpefeneHy B 3aKkOHOAAaTENCTBOTO Ha U3daBallaTta ObpKaBa YneHka, npy ycnosusta
Ha HACTOSALLOTO PaMKOBO pelueHne u 6e3 npoBepka 3a ABOWHa HakasyemMoCT Ha OesiHMeTo, gaBar
OCHOBaHVe 3a npegaBaHe CbrnacHO eBponericka 3anoBes 3a apecT:

- ydacTture B npecTbliHa rpyna,

[..]

- He3aKkoHeH TpadMK Ha HAPKOTUYHU M MCUXOTPOMHM BELLECTBA,

[.]"

6 CbrnacHo uneH 3 oT PamkoBOTO pelueHue, osarnaBeH ,Criyyan, npu KOUTO He ce [onycka
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N3MbJIHEHNE Ha eBPOMNENCKa 3anoBes 3a apecT':

,CbAEOHNAT opraH Ha AbpXKaBa uYreHKka Mo NpMBEXAaHe Ha pelleHnsTa B U3NbHeHue (no-gony
M3NbIHaBaLW, cbaebeH opraH) oTkasBa Aa M3NbIIHA €BpOMencka 3anoBed 3a apecT B CnegHuTe
cnyvau:

[..]

2)  KoraTto M3NMbHABAaLWMAT cbAebeH opraH e yBedOMEH, Ye U3AMPBAHOTO nuue [MMa Bnsisna B
cuna npucbaa B] AbpKaBa ureHka 3a CbluMTe AesiHus [U, ako npucbaaTa € ocbAauTenHa,] Ye
HaKasaHMeTo e U3TbPMNSAHO, U3TbPNABA Ce KbM MOMEHTa UM [Beve He NOANEXN Ha U3MbITHEHME
CbINacHo NPaBOTO Ha AbpXKaBaTa YneHka, B KOSTO e NocTaHoBeHa Npucbaaral;

[...]
7 UneH 15 oT PaMKOBOTO pelueHne, o3arnaseH ,PelleHne 3a npegaBsaxe”, rmacu:

,1.  U3nbnuaBawust cbaebeH opraH cregBa da pewn B CPOKOBETe W MpU  ycrnoBusiTa,
onpeaerneHn B HaCTOSILLIOTO paMKOBO peLleHre, Aanuy nuueTto aa 6bae npeaageHo.

2. Ako u3nbnHABaWMAT cbaebeH opraH cyeTe, Ye NMpedoCTaBeHaTa OT mM3gaBallarta AbpkaBa
yneHka MHpopmauusa e HegocTaTb4Ha, 3a Aa B3eMe peELLEHNe 3a npegaBaHe, TOW crneaBa Aa novcka
He3abaBHO Aa My O6bAe npegocTaBeHa HeobGxoanmarta 4ONbAHUTENHA HOopMaLms, ocobeHo Lo ce
OTHacs [0 uneHoBe 3—5 M uneH8 M MoXe Oa onpedenu CPoK 3a MonyvaBaHeTo W, OTYMTANKM
Heo6XxoAMMOCTTa OT Cna3BaHETO Ha MOCOYEHUTE B YNeH 17 CpoKOBeE.

3. WVspaBawmat cbaebeH opraH Moxe No BCAKO BpeMe Aa manpaiia Heobxoanma SONbiHMTENHA
NHpopMaLMsa Ha n3NbNHABALLMA CbaebeH opraH”.

8 UneH 54 o1 KoHBeHuuATa 3a npunaraHe Ha CnopasymenneTto oT LeHreH ot 14 toHn 1985 roguHa
Mexay npasuterncTeaTta Ha gbpxaBuTte oT VMikoHoMudeckns cbto3 beHentoke, PenepantHa penybnuka
lepmanua n dpeHckata penybnunka 3a NOCTENEHHOTO NpPemMaxBaHe Ha KOHTposia Mo TexHuTe obm
rpanuum (OB L 239, 2000r., ctp. 19; CneumnanHo u3gaHne Ha 6bnrapcku esuk, 2007 r., rmaea 19,
Tom 1, ctp. 183), nognucaHa B LleHreH (JltokcemBypr) Ha 19 toHn 1990 r. (HapuyaHa no-HaTaTbk
,KMCLU*), npeaBuxaa:

Jiue, koeto [Mma BnsAsna B cuna npucbaa] B efgHa Aorosapsila cTpaHa, He Moxe aa 6bae
npecrneaBaHo 3a CbLUMUTE AesHUSA B Apyra Aorosapsiia cTpaHa, Npy ycrnosue Yel, ako npucbaarta e
ocbAuTenHa,] caHkUMATa e U3NbiiHeHa UK e B NPOLIEC HA U3MbITHEHNE, UMK HEe MOXEe [la Ce U3MbIHU
No cunarta Ha 3aKoHWUTe B JoroBapsilara cTpaHa, B KOSATO e Npou3HeceHa".

9 UneH 57, naparpacu 1 n 2 ot KMNCLU rnacu:

,1.  Korato egHo nuue e ocbaeHo 3a NpecTbnfeHe B eaHa AoroBapsiliia cTpaHa U KOMNEeTEHTHUTE
opraH/ Ha Tasu JoroBapsila CTpaHa MmaT OCHOBaHME [a cuuTaT, Ye OOBMHEHMETO ce OoTHacsa 3a
CblUMTE OEesHUs KaTo Te3u, 3a KOMTO MMa OKOH4YaTenHa npucbaa B Apyra Aoroeapsilia cTpaHa, ako
cyeTaT 3a HeOGX0ANMO, TE3M OpraHn U3UCKBaT CbOTBETHUTE CBEAEHUS OT KOMMETEHTHATE OpraHy Ha
[orosapsiiiaTa cTpaHa, Ha YMsATO TepUTOpUS € MPOM3HECeHa NpucbaaTa.

2. WswnckBaHaTa MHpopmMauusa ce npegaBa CBOEBPEMEHHO M Ce B3WMa Mo BHAMaHWE B xoda Ha
nenoTo®.

10 Ot nHpopmaumaTa OTHOCHO faTaTta Ha Bnu3aHe B cuna Ha [JoroBopa oT Amctepaam, nybnukysaHa
B OgpuyuaneH eecmuuk Ha Eeponetickume obwHocmu Ha 1 man 1999 r. (OB L 114, cTp. 56), cneaea,
ye dOepepanHa penybnuka NepmaHns e HanpaBwuna geknapaums no yneH 35, naparpad 2 EC, ¢ kosaTo
npuema KomneTeHTHocTTa Ha Cbaa ga faBa nperauumantn 3akmnioyveHns cnopepg ycrnoBusiTa,
npeasuaeHn B uneH 35, naparpad 3, 6yksa 6) EC.

HayuoHanHomo rpaeo
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"fepmaHCKOTO NpaBo

11 UneH 3, Touka 2 oT PamMKOBOTO peLLEHME € TPaHCMOHMPaH B repMaHCKOTO MNpaBo C 4reH 83, Touka 1
oT 3akoHa 3a MexAayHapoaHaTa npaBHa B3aMMoOnomoll No HakasaTtenHu gena (Gesetz Uber die
internationale Rechtshilfe in Strafsachen (IRG) ot 23 gekemBpn 1982 r. cbrnacHo U3MeHeHUsiTa CbC
3akoHa 3a eBponenckata 3anoses 3a apect (Europaischen Haftbefehlsgesetz, BGBI. 2006 I,
ctp. 1721 (EuHbG) ot 20tonm 2006r. To3nm uneH, osarnaBeH ,JONbIHUTENHM YCNOBUSA 3a
aonyctumocT®, npegswxaa:

,EKCTpaguumsiTa He ce fonycka, KoraTto:

1. nuueto, cpewy kKoeTo e obpasdyBaHO Haka3aTenHo MpPoOu3BOACTBO, UMa BNA3na B cuna
npucbha B Apyra AbpXaBa uneHka 3a CbLOTO [esHuMe, Ha KOeTo Ce OCHOBaBa MCKaHeTo 3a
eKcTpaguums, 1 — ako npucbhaTta € oCbAuTenHa — Haka3aHMeTo € U3TbpPrsHo, U3TbpnsBa ce B
MOMEHTa UMM He NOAMEXM Ha M3MbJIHEHWE CbIMACHO NPaBOTO Ha AbpXaBaTa 4rieHka, B KOATO e
nocTaHoBeHa npucwgara [...].

[...]F
WNTanunaHckoTo npaBo

12  YneHose 73 1 74 o1 [dekpet Ne 309 Ha npe3ngeHTa Ha Penybnukata OTHOCHO KOHCONUAMPAHUA TEKCT
Ha 3aKOHUTE OTHOCHO MNPUIOXUMUA PEXMM 3a yrnomBalmTe W MNCUXOTPOMHUTE BeELLECTBA,
NpeBeHUNsITa, NIEYEHNETO HAa TOKCUKOMaHUN 1 peuHterpaumaTa [...] ot 9 oktomepu 1990 r. (HapuyaH
no-Hatatbk ,DPR Ne 309/90%), rnacaTt cnegHoTo:

»dneH 73. HesakoHHO Npoun3BOACTBO, TPaUK 1 NpUTEXaHNe Ha ynorsaLlm U NCUXOTPOMHN BeLlecTBa

1. Konto ©e3 paspelwieHne no uneH 17 oTrnexna, NpousBexaa, W3roTBs, W3BIiMYA, NPEYUCTBA,
npodasa, npegnara ¢ uen npogaxba wnu ¢ gpyra uen, OTCTbNBa, pa3npocTpaHsaABa, Tbpryea,
npeso3Ba, cHabgsBa, mManpawia, npeHacs WUnu TpaH3uTMpa WM OOCTaBsA C KakBaTo U Oa e uen
ynovBaLy Unm NcMxoTponHM BeLwecTBa, Ce Haka3Ba C NuiaBaHe oT cBoboaa oT WwecT Ao ABageceT
rognHn n rmoda ot 26 000 go 260 000 EUR[...].

[..]

6. AKO OesiHneTo e M3BBbPLUEHO OT TPpU UK NOoBeYe Jnua, JencTBallM 3aeHo, ce Hanara no-Texko
HaKa3aHune.

UneH 74. CapyxaBaHe C Lien He3aKoHeH TpaduK Ha ynorBaLLm Unm NCUXoTPOmnHM BELLeCTBa

1. Korato Tpu unu noeeve nuua ce capyxasaT, 3a [a M3BbPLUBAT NPECTbNMEHNA MO 4neH 73,
TO3M, KOMTO HacbpyaBa, obOpasyBa, pbKOBOAW, OpraHusvMpa wnu duHaHCUMpa COPYKEHMEeTO, ce
HakasBa C nuLiaBaHe oT cB000Ja He No-Manko oT ABaaeceT roAnHN.

2. KoiiTo yyacTBa B CAPYXEHMETO, Ce HakasBa C nuwiaBaHe oT cBoboga He no-mManko oT geceT
roAuHN.

3.  Ako 6poAT Ha yHacTHULMTE B COPYXEHMETO e eceT [...], ce Hanara no-TexkKo HakasaHue.

[.]"

13  CobracHo uneH 649 oT wuTanuaHcknst HakasaTenHo-npouecyaneH Kodekc ,MoACbAUM, KOWTO e
onpaBaH U1 oCbAEH C BNsi3fa B cuna npucbaa Win BrA3N0 B cuna onpedeneHve, He MoxXxe ga
Obae npvBNeYeH B HOBO HakKasaTeNHO MNPOM3BOACTBO 3a CbLIOTO AesiHMe, OOpU ako To ce
npeLeHsiBa pas3nMyHo C orfnes Ha npaBHata My KBanudukaums, Ha CTEMEHTa My Ha TEXeCT WK Ha
obcToaTencTeaTa’.

14  Cnopepn npegocTaBeHUTE OT UTANMaHCKOTO NPaBUTENCTBO CBeAeHWst OT cbaebHaTa npakTuka Ha
Corte suprema di cassazione (KacauuoHeH cbp) obaye crneagBa, 4e ,pouecyanHata npedvka no
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ynieH 649 oT HakasaTenHo-npouecyanHMsi KOOEKC He e Hanuue, KoraTo OesiHMeTo, 3a KOeTo e
nocTaHoOBeHa BnfA3Na B cuna npucbha, nonaga B xunoTe3ata Ha uvaeanHa CbBKYMNHOCT OT
NPecTbNIeHNs, OOKOIKOTO AessHMEeTO, NOABEAEHO MOA onpederieH CbCTaB C Blisi3anarta B cuna
npucbaa, MOXe Be4ye [da Ce Onpedenu Kato eneMeHT OT CbCTaBa Ha MPecTbhiieHne U ga ce
pasrnexaa KaTto 4YacT OT pasfnnyeH, BKITHUUTENHO anTepHaTUBHO NPUIOXKMM, NO-CIOXEH NPecTbneH
cbcTaB®.

dakTuTe Nno rnaBHOTO npon3soacTBO U nperoavnumnanHnTe Bbnpocu

15  Ha 7 HoemBpwu 2008 r. Tribunale di Catania (Utanus), Sezione del Giudice per le indagini preliminari,
n3pgaBa eBponericka 3anoBeq 3a apecT (HapuyaHa no-HaTaTbK ,3anoBeATa 3a apecT”) cpelty
r-H Mantello, Taka 4ye cbwmAT ga 6bae 3agbpXKaH 1 NpeaageH Ha utTanuaHckMTe BnacTum 3a Lenute Ha
Bb30yaeHOTO CpeLly Hero HakasaTenHo npecrnegBaHe. Tasu 3anoBef 3a apecT ce OCHoBaBa Ha
n3gageHa oT cbluMa cba Ha 5 centemBpu 2008 r. HaUMOHanHa 3anoBeq 3a apecT Ha r-H Mantello n Ha
76 apyrv 06BUHEHM Nuua.

16 B 3anoBearta 3a apecTt ce nocousa, 4ve r-H Mantello e o6Bu1HeH 3a aBe gesHus.

17  [MbpBeo, oT aHyapn 2004 r. go HoemBpu 2005 r. B paMmknTe Ha NpecTbnHa rpyna, CbCraBeHa OT oLule
noHe deceT Apyr nuua, Ton e y4acTBan B opraHMampaH Tpadmk Ha kokavH BbB Butopusa (Utanus), B
APy uTanuaHcku rpagose, Kakto M B lepmanusa. -H Mantello He camo e 6un npeBo3Bay u
nocpegHvMk, HO M € OoTroBapsan 3a cHabgsBaHeTO C KOokauH M npogaxbata my. CbrnacHo
UTannMaHcKOTO MpaBO, U MO-TOYHO CbriacHo uneH 74, naparpacdm 1 n 3 ot DPR Ne 309/90, Teaun
JesHnsA ce HakasBaT Cc He no-manko oT 20 roanHu nuwasaHe oT cBoboa.

18  BTopo, Npes3 To3M nepvoa 1 Ha CbLUUTE MecTa, cam NN B Cby4dacTue ¢ Apyrn nuua, Ton He3aKOHHO
ce e cHabasBan C KOKauH, KOWTO e Abpxan, uanpaiwarn, npogasan U oTCTbnBan Ha Apyru nuua.
Cnopen utanuMaHckoTo NpaBo 3a U3BbPLUBAHETO Ha NOAOGHM AeaHus ce NpeaBwkaa HakaszaHue oT 8
Ao 20 roguHy nuwaeaHe oT cBo604a, a B HAKOM Cryvan — U NO-TEXKO HakasaHue.

19 B TOoBa OTHOWeHMe cpewy r-HMantello ce u3TbKBaAT YyTEXHABAWM BUHATA 0OCTOATENCTBA,
OOKOJTKOTO NOCPEeACTBOM MpexXaTa € 4OCTaBsiH KOKauH Ha HeMbJTHONETHO nnue.

20 BwugHo oT uHdoOpmauusTa B HaumoOHanHaTa 3anoBed 3a apecT, oT gaHyapu 2004 r. pasnuyHm
UTanMaHCKM OpraHu pascrneaBaT He3akOHeH TpahuK Ha KOKauH, OCbLECTBSBAH B paloHa Ha
Butopusi. PascnegBaHeTo ce CbCTOM MNO-CNeuManHo B LWIMpOKOMaWabHO noacnylwBaHe Ha
TenegoHHN pas3roBOpW, AOBENO A0 pasKpMBAHETO Ha OpraHvM3vpaHa Mpexa, BKouBalia ABe
NPecTbNHN COPYXEHMS, KOETO MNpeanoniara npunaraHeto Ha uneH 74 ot DPR Ne 309/90. Hapep ¢
TOBa MOACNyLWBaAHETO Ha TenedoHHUTE pas3roBopu Ha r-H Mantello B nepunoga ot 19 sHyapu go
13 centemBpn 2005r. noTBbpPXKAaBa yvactmeto My B Tasum Mpexa. OcBeH ToBa r-HMantello e
npocrneneH oT pascnegsallmte no BpemMe Ha HAKOW CBOM MbTyBaHUs, No-cneumanHo mexay Cuuunnus
(MTanusa) n MunaHo (Utanua) Ha 28 tonu 2005 1. n Ha 12 aBrycT 2005 r. n mexay Cuumnus, EcnvHreH
(Crepmanns) n Katanua Ha 12 centemspun 2005 T.

21 Mo Bpeme Ha nocriegHoTOo NbTyBaHe r-H Mantello 3akynysa 150 g kokamH B EcnuHreH v npu
3aBpbliaHeTo cu BevepTa Ha 13 centemspu 2005 r. e 3agbpKaH Npy cnusaHe OT BMnaka Ha raparta B
Katanna oT xenesonbTHaTa NONUUUA, KOSTO NMpU NPeTbPCBaHETO My YCTAHOBSABA, Y€ NMpeHacsa nBe
TOpOUYKKM, cbabpXawwm cboTBeTHO 9,5 g 1 145,96 g KOKaunH, NpeacTaBnsBaLLM KONIMYECTBEHO MeXay
599 n 719 nHanBugyanHM gosu.

22  Cnpucbga ot 30 HoemBpm 2005 r. Tribunale di Catania ocbxga r-H Mantello Ha 3 rogunm, 6 meceua n
20 gHn nuwaBaHe OT cBoboga u rnoba B pasmep Ha 13000 EUR. B oGBMHUTENHMS aKT
npokypartypata ob6BuHsiBa r-H Mantello B ToBa, 4e Ha 13 centemBpu 2005 r. HE3aKOHHO € NpuTexasarn
155,46 g KokauH, NpegHa3HadeH 3a npenpogaxba. Tribunale di Catania npuema, 4ye ToBa e gokasaHo.
Mo nckaHe Ha r-H Mantello To3m cbA ce npomsHaca No pefa Ha CbKpaTeHOTO MPOM3BOACTBO, KOETO
JaBa Bb3MOXHOCT Ja Ce Hamanu HanoXeHoTo HakasaHue. Ha 18 anpun 2006 r. Corte d’appello di
Catania (AnenatmBeH cbp Ha KataHus) noTBbp)KaaBa NocTaHOBEHaTa npucbaa.
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23 Brnocnencteune Tribunale di Catania HamansiBa HakasanHveto Ha r-H Mantello, Taka 4e B
OEeNCTBUTENHOCT NMOCNeaHUaT n3Tbpnsiea Hakasanue oT 10 meceua u 20 gHM nuwaeaHe oT ceBoboaa
W 3annawla no-marka rnooa.

24 Cnep kaTo ce 3ano3HaBa CbC 3anoBeaTa 3a apecT B lUeHreHckaTa uHdOpMauMOHHA cucTema
(LLNC), Generalstaatsanwaltschaft Stuttgart (npokypatypata Ha LyTtrapt) 3agbpxa r-H Mantello Ha
29 pekemBpyn 2008 r. B HEroBOTO Xunuwe 1 ro npegasa Ha Amtsgericht Stuttgart. Mpen T03M cbAa
r-H Mantello Bb3passiBa cpelly npegaBaHeTo My Ha nsgasawmsa cbaebeH opraH n He ce oTkassa OT
no3oBaBaHe Ha T.Hap. cneumanHo npaesuno. 1o nckaHe Ha nocoyeHaTa NpokypaTypa Ha 22 aHyapwu
2009 r. Oberlandesgericht Stuttgart monu uTanuaHckute opraHn ga nNpoOBEPST ganu npucbaara,
noctaHoseHa oT Tribunale di Catania Ha 30 HoemBpu 2005T., He € npeyka 3a U3MbJIHEHMETO Ha
3anosejTa 3a apecT.

25 Cneg kato He nofyYaBa HUKakBa WHgopmauma oOT Te3nm opraHn, Ha 20 mapt 2009r.
Oberlandesgericht Stuttgart pewwaBa ga cnpe u3nbNHEHMETO Ha 3anoBeaTa 3a apecT. OcBeH ToBa
npeaBua akTuyeckata W npaBHaTa CNOXHOCT Ha AenoTo Tasu pucouKUUS HasHadaBa Ha
r-H Mantello cnyxebeH agBokar.

26 B kpanHa cmeTka B OTFOBOp Ha MUCKaHETO 3a MHOpmaums Ha m3nbriHABaWmMA cbaebeH opraH, B
Ka4yecTBOTO CW Ha u3gaeall 3arnoBeara 3a apecT cbaebeH opraH cbausi-criegoBatensT kbM Tribunale
di Catania obsicHaBa, 4e npucbagata oT 30 HoemBpu 2005Tr. He e npeyka 3a HakasaTeNHOTO
npecneaBaHe, BbB Bpb3Ka C KOETO € U3fgafeHa 3anoBeara 3a apecT, U Ye crefoBaTernHo B criyyast
He e 3acerHaT NpuvHUMNBLT Lne bis in idem®. Mpn ToBa NonoxeHwe npokypatypata Ha LLyTrapT BHacs
NCKaHe 4O 3anuTBallaTta HpUCONKLMS 3a U3NbIIHEHNE Ha 3anoBeaTa 3a apecT.

27  Oberlandesgericht Stuttgart o6aye ncka ga yctaHoBM ganu Moxe ga He AONYyCHe U3MbJIHEHMETO Ha
3anoBefTa 3a apecT, u3dajeHa 3a yvyacTve B opraHMsMpaHa npectbnHa rpyna n gpyru cBbp3aHu C
TOBa MNPECTbMNIIEHNS, OOKOMKOTO CMOPEA Hero olle KbM MOMEHTa Ha pascnegBaHeTo, OOBeNo Ao
ocbauTenHaTta npucbga Ha r-H Mantello 3a nputexaHne Ha [O3M KOKavH C Len npenpogaxoba,
uTanuaHckMTe pascrieaBallm opraHu Bede ca pasnofiarany ¢ 4oCTaTb4YHO JoKasaTencrea, 3a ga My
Obaoe noBauMrHato OOBUHEHME WM 3a MpPEecTbNeHusTa, MOCOYEeHM B 3anoBegTa 3a apecT, u
no-crneumanHo 3a Tpaduk Ha HApKOTULM KaTo YacT OT opraHMsMpaHa npectbnHa rpyna. B nHrepec Ha
pascneaBaHeTo obaye, 3a ga paskpuAaT Tpahuka M ga 3agbpKaT U OCTaHanuTe yyacTHUUWM,
pascrieaBalLMTe OpraHv He NpedaBaT Ha CbAUs-CeAoBaTens AaHHUTE U JoKasaTencrBaTa, C KOUTO
pasnofiaraT, HUTO KbM OH3M MOMEHT UCKaT oOpasyBaHe Ha HakasaTerHo NPOM3BOACTBO 3a Teau
JesHns.

28 Cnopen 3anuTBawata HPUCAUKUMSA TEpPMaHCKOTO MpaBO CbIMacHO TbJIKyBaHETO My OT
Bundesgerichtshof no npmHumMn gonycka nocnegsawo HakasaTenHo npecrneaBaHe 3a NPecTbneHus,
M3BBPLUEHN B PAMKUTE Ha OpraHM3vpaHa NpecTbHa rpyna, ako 06BUHUTENHUAT akT U NPeAX04HOTO
cbaebHO crieacTBME ca UMmanu 3a NpeameT camo OTAENTHU OEeNCTBUS HA CbOTBETHUS YreH Ha Tasu
rpyna v CbLUEBPEMEHHO, ako y 0BOBMHAEMUSA HE Ca Bb3HMKHANW OMNpaBhaHM MpPaBHU OYaKBaHus, 4ve
npeaxo4HoTO NMPOU3BOACTBO € 0OxBallano BCUYKM OENCTBUS, U3BDBPLUEHM B pamMKUTE Ha rpynarta.
3anuTBawarta opucoukums obadve He € HanNbIIHO CbhrflacHa CbC cTaHoBMLWEeTO Ha Bundesgerichtshof.
BebwHocT T4 npeanara ga ce go6aesn TpeTto yCcnoBue, a UMEHHO KbM MOMEHTA Ha OCbXAAHETO Ha
NMLETO 3a OTAENHOTO AesHVe pa3crneaBallmTe opraHy Aa He ca 3Haenu, Ye To € U3BBPLUUIIO U ApYrK
NPECTBLMNIIEHNA N Ye KaTo LUANO € Hanuvue NpecTbfeHne, U3BBLPLUEHO B paMKUTE Ha OpraHvM3vpaHa
npecTbnHa rpyna — ycroBue, KOETO He € M3MbJIHEHO NO OTHOLLUEHWE Ha pascriedBaliuTe opraHv B
NTtanus.

29  OceeH ToBa Oberlandesgericht Stuttgart nocousa, oT egHa cTpaHa, Ye rmaBHOTO NPOU3BOACTBO HsIMA
TpPaHCrpaHW4YeH enemMeHT, OOKOSMKOTO npucbAarta, KOATO €BEHTyanHO € MpoM3HeceHa 3a CbLoTO
AesiHne, e NoCTaHOBEHa B CamaTta vM3gaBalla AbpXKaBa urneHka, a He B Apyra gbpxaBa udneHka. Ot
Apyra cTpaHa, nocoyeHarta rpucaukuma otbensssa, Ye NOHATMETO ,ChluMTe AeaHns” BCe OLle He €
TbiKyBaHo OT CbAa B KOHTEKCTa Ha eBponelickaTta 3anoBes 3a apecT. Tasu pUcamKLmMa ucka aa ce
yCTaHOBM fann cbaebHaTta npakTnka BbB Bpb3ka ¢ KINCLL moxe ga 6bae oTHeCEHa KbM NOMOXEHNE
KaTo pasrnexgaHoTo B rMaBHOTO NPOU3BOACTBO.

30 lpu T1e3n obcrtoatenctBa Oberlandesgericht Stuttgart pewasa pa cnpe npousBoacTBOTO M Aa
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noctaeu Ha Cbaa crnegHuTe nperauumnaniy BbNpocu:

»1) Kak TpsibBa ga ce npeueHsiBa ganu ca Hanuue ,CbluUTe OesiHMa“ Mo CMUCbIia Ha ureH 3,
Touka 2 oT PamkoBOTO peLueHue [...]:

a)  CcblnacHo NpaBOTO Ha M3daBallaTa AbpXKaBa YneHka, unm
6) cbrnacHo NpaBoOTO Ha M3NbIIHABALLATA AbpKaBa YneHka, unm

B) CbrnacHo cneumdunyHo 3a Cblo3a CaMOCTOATENHO TbJIKyBaHe Ha MOHATMETO ,Cbluute
gesaHna“?

2)  [pu nonoxeHue 4e KbM MOMEHTA Ha NOCTAaHOBSIBaHe Ha OCbAMTENHaTa NpMcbaa 3a He3akOHEH
BHOC Ha HAapKOTWYHM BeLLEeCTBa HaTOBapeHUTe C pascneaBaHeTo cnyxbu ca pasnonaranu c
MHpopMaLma M C [oKasaTencrBa, NOAKPEnswM noJo3peHNEeTo 3a ydactTve B [MpecTbhnHo]
COPY)XeHMe, HO B WHTEpeC Ha pascnefBaHeTo ca ce OTKasanu ga npedocTaBsaT Tasu
WHoOpMaums U Te3nm JokasaTencrtBa Ha Cbha W da noBAurHatT CbOTBETHO OOGBMHEHME,
NOCOYEHNST HE3aKOHEH BHOC MpeAcTaBfsBa NM ,CbLWOTO AesdHue” No CMUCBhSIa Ha uneH 3,
TOYka 2 0T PaMKOBOTO peLleHne KaTo y4acTUETO B CAPYXEHWE C Len He3akoHeH TpaduK Ha
HapKOTWUYHKM BeLlecTBa?”.

31 TIlo nckaHe Ha 3anuTBallaTa OPUCAMKLUMSA, MOTUBUPAHO OT 3arpmkeHOCTTa Aa He ce yabiikaea
npoueaypata No UCKaAHOTO OT UTaNMaHCcKMTEe BracTu npegaBaHe, onpeaeneHnsT CbCTaB npeueHsBa
HeobXxo4MMOCTTa HacTosWOTo Aeno ga 6bae pasrnegaHo No peda Ha CrnewHoTO NPOU3BOACTBO MO
uneH 1046 ot [lpouenypHunss npasunHuk Ha Cbaa. C pewenne ot 20tonm 2009r., B3€TO Ha
OCHOBaHve naparpad 1, YeTBbpTa anuHea OT NMOCOYEHUSA YNEH, cnen U3CcnyLBaHe Ha reHepanHus
afBOKaT onpeaeneHnsiT CbCTaB OTXBbPIA UCKaHETO.

Mo npetoguumanHuTe BbLNpPOCKH

32 C npetoguumnanHuTe BbLNPOCK 3anuTBaLlata lopucaukLmnsa no CbLecTBO UCKa Aa ce YCTaHOBU Aanwu
npv o6CTOATENCTBA KaTo pasrnexaaHnTe B rMaBHOTO NPOU3BOACTBO MOXe [Aa He U3MbIIHM 3anoBeq
3a apecT Ha OCHOBaHMWe YneH 3, To4ka 2 oT PaMKOBOTO peLleHue.

33  BcbLHOCT OT MbpBUSi NOCTABEH BbMNPOC, @ UMEHHO Aanu NOHATMETO ,ChLUMTe AEAHMS", CbabpXKallo
ce B CrMoOMeHaTust urneH 3, Touka 2, npeacTtaBnsiBa CaMoOCTOATENHO NOHATME Ha NpaBoTo Ha Cbio3a, e
BMOHO, 4Ye cnopeq 3anuTBallata lopucOuKLMsS, ako ToBa MoHATME TpsbBa ga ce npeueHsBa
€0VHCTBEHO C Orfed Ha NpaBOTO Ha M3gaBallata WnNu M3NbiHsBaLWlaTa AbpXaBa 4feHka, TO Tasu
PUCOMKLUMSA LWe e ANbXHa Aa gonycHe npenasaHeTo Ha r-H Mantello. Toea e Taka, oT efgHa cTpaHa,
3aLLOTO repMaHCKOTO MpaBO CbIMNAcHO TbiKyBaHeTo My oT Bundesgerichtshof no npuHuun gonycka
nocnegBallo HakasaTerHo npecnenBaHe 3a NPeCTbIEHNS, U3BbPLUEHU B PAMKUTE Ha OpraHM3npaHa
npecTbnHa rpyna, ako OOBUMHUTENHUAT aKkT M Npegxo4HoTo cbaebHO creacTBMe ca MManu 3a
npegMeT camo OTAENHW AEUCTBUS HA CbOTBETHUS YrEH Ha Tasu rpyna u ako y ob6BuHAEeMUSA He ca
Bb3HUKHANM onpaBsAaHnN NpaBHM OYaKBaHWs, Ye NpPeaxo4HoTO NPOu3BOACTBO € 06XxBaLlano BCUYKK
OEencTBus, U3BbPLIEHM B pamkuTe Ha rpynata. OT gpyra cTpada, npegsug npaktukata Ha Corte
suprema di cassazione, noco4eHa B Touka 14 OT HAcTOSLWOTO pelueHne, n npeasun oboblieHaTa B
TOYKa 26 OT CbLIOTO peLleHne nHpopmauus, KoSTo cbausi-criegoBatensT kbM Tribunale di Catania e
npegocTtaBun Ha 3anuTBallarta topucavkumsa Ha 4 anpun 2009 r., cbrnacHo WUTanNMaHCKOTO MpaBo
nocraHoseHata ot Tribunale di Catania npucbaga ot 30 HoemBpu 2005r. He e npeyka 3a
HakasaTenHoTO NpecreaBaHe BbB BPb3Ka C MOCOYEHNTE B 3anoBeaTa 3a apecT AesHus.

34 3a cmeTka Ha TOBa, ako MOHATMETO ,CblUUTE OesHMNA“, cbOAbpXawo ce B 4feH 3, Touyka 2 oT
PaMKoBOTO pelleHne, ce pasrnexaa kKato CaMOCTOSITENHO MOHATUE Ha NpaBoTo Ha Cbio3a, ¢ BTOpus
nocTaBeH BbBNPOC 3anuTBallaTa HPUCOMKUMA MCKa [da ce YCTaHOBM Janu, 3a pasnuka oT
rePMaHCKOTO W UTanMaHCKOTO MPaBO CbIMacHO TbJIKYyBAHETO UM OT BbPXOBHUTE HOPUCOUKLUM Ha
Te3n AbpXaBW YneHku, Tasu pasnopenda Ha PamMKOBOTO pelleHne M3NCKBa — 3a Ja ce [OoMyCcHe
HakasaTenHo NpPoM3BOACTBO CPELLy OnpedeneHo nvue no obBMHEHWE 3a MNPECTbMNIEHUsl, KOUTO
obxBawaT n OTAENHOTO AesiHMe, 3a KOETO NULIETO BEYE € OCbAEHO C BMisiana B cuna npucbaa — npu
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nopauraHeTo Ha NbPBOTO ob6BMHEHME, NO KOETO € MNOCTaHOBEHa BRsiafnara B cuna npucoaa,
pascrniegBawiunTe opraHi aa He ca 3Haeln, 4e nmueTo € U3BbPLUNIO U OPYTrK NpeCTbieHNnd U 4e KaTo
UAaAno € Hanuue npectbniieHne, M3BbLPLIEeHO B pPaMKUTE Ha OpraHun3npaHa rpectblHa rpyna —
ycnoBue, KOeTo He € U3MbJIHEHO NO OTHOLWEHNE Ha pa3cneasauinte opraH1 B Ntanus.

35 B camoTo Havyano cnegea fa ce NpUnoMHK, Ye KakTo € BMAHO NO-KOHKPETHO OT uneH 1, naparpadgu 1
n 2 oT PaMKOBOTO peLLeHne, KakTo 1 OT CbobpakeHns 5 n 7 OT Hero, ToBa peLleHre nva 3a uen ga
3aMeCT! MHOrFOCTpaHHaTa CUCTeMa Ha eKCTpaguumst Mexgy AbpXaBUTE YNEHKUM CbC cucTeMa 3a
npegaBaHe Mexay cbaebHuTe opraHM Ha OCbAEHVM MNM 3anofdo3peHn nuua 3a U3TbprnsgBaHe Ha
HakasaHWe WNKW 3a HakasaTenHo npecrnegBaHe, KaTto Tasu CMCTEMA € OCHOBaHa Ha MpuHUMNa Ha
B3auMHO npusHaBaHe (PelweHne ot 6 oktomepu 2009 r. no geno Wolzenburg, C-123/08, COopHMK,
cTp. 1-9621, Touka 56).

36 MpMHUMNBT Ha B3aUMHO MNpu3HaBaHe, KOWTO € B OCHOBAaTa Ha TekcTa Ha PamMKOBOTO pelleHue,
npegnonara, No cunara Ha 4neH 1, naparpad 2 oT NOCNegHOTO, Ye AbPXKaBUTE YNEHKN MO NpUHLUMN
ca ONTbXXHM a U3NbIHAT eBponenckaTa 3anosep 3a apect (Pewenuve ot 1 gekemspu 2008 r. no geno
Leymann n Pustovarov, C-388/08 PPU, C6opHuk, cTp. [-8983, Touka 51).

37 BCbLHOCT OAbpXaBuUTE UNEHKM Morat fa OTKaXkaT M3MbIfIHEHMETO Ha TakaBa 3anoBeqj camo B
cnyyauTe no 4YneH 3 oT PamMKkoBOTO pelueHue, nNpyu KOUTO He ce OOonycka W3MbIIHEHWE, KaKTO U B
cnyvaute, mM3bpoeHn B 4neH4 oT cbwoTo (BX. B TO3M cMucbn Pewenne no geno Leymann u
Pustovarov, noco4eHo no-rope, Touka 51).

38 B TOBa OTHOWeEHME He MOXe CbAebHUTE OpraHM Ha BCHAKa ObpXaBa 4neHka ga npeueHasat
NOHATUETO ,CblUNTE OesHMA“, CbAbpXawo ce B 4neH 3, Toyka2 oT PamKoBOTO pelueHune, B
3aBUCMMOCT OT CbOTBETHOTO HaLMOHANHO nNpaso. BCbLHOCT OT M3NCKBAHETO 3a €4HAKBO npunaraHe
Ha npaBoToO Ha Cblo3a cneaBa, Ye JOKOMKOTO BbB Bpb3Ka C TOBa NOHATME nocoyeHaTa pasnopeaba
He npenpalla KbM MPaBOTO Ha AbpXXaBUTE YNEHKN, MOHATUETO TpsibBa Aa NoMy4nm CaMOCTOATENHO U
eHaKBO TbllKyBaHe HaBcsakbae B Cblo3a (BX. no aHanorus Pewenve ot 17 tonm 2008 r. no geno
Kozlowski, C-66/08, C6opHuk, cTtp.|-6041, Toukm 41 un 42). CnepoBaTenHo TOBa MNOHATME €
CaMOCTOATENHO MOHATME Ha npaBoTO Ha Cbilo3a M KaTto TakoBa Moxe fa 6bae npegMeT Ha
npetoavumanHo 3anutBaHe OT BCSKa OPUCOUKUKS, ce3npaHa CbC CMop B TOBa OTHOLWIEHWe, npwu
ycrnosusTa, onpegenenv B asn VIl ot npotokon Ne 36 kbm JOEC 0THOCHO npexoaHuTe pasnopeadun.

39 Cnegea ga ce NPUNOMHM, Ye MOHATUETO ,CblUUTe AesiHMS" ce cbabpa M B uneH 54 ot KMCLU. B
TO3M KOHTEKCT MOCOYEHOTO MOHATME € TbIIKYBaHO KaTO OTHACALLO Ce €OUHCTBEHO A0 HanuyMeTo Ha
npu3HaumTe oT 00eKTUBHA CTpaHa U 06xBallallo CbBKYMHOCT OT KOHKPETHU HepasfaernHo CBbp3aHu
nomexay cu ¢akTn, He3aBMCUMO OT TsIXHaTa npaBHa KBanudukaumst UM oT 3alMTeHUs npaBeH
nHtepec (BX. Pewenne ot 9 mapt 2006 r. no geno Van Esbroeck, C-436/04, Recueil, cTp. I-2333,
Toukmn 27, 32 n 36, kakto n PelwieHne ot 28 centemepu 2006 r. no geno Van Straaten, C-150/05,
Recueil, cTtp. 1-9327, Toukn 41, 47 n 48).

40 MpeaBug obwarta uen Ha yneH 54 ot KMNCLU n Ha yneH 3, Touka 2 oT PaMKOBOTO peLleHne, a MUMEHHO
Aa ce n3berHe NOBTOPHO HakalaTenHoO npecrieaBaHe U NOBTOPHO OCbXXAaHe Ha AafeHOo Nnuue 3a eOHu
N CblUM OesaHus, crefBa fa ce npuveme, Yye gageHoto B koHTekcTa Ha KIMCLW TtbnkyBaHe Ha ToBa
NOHATME BaXXN N B KOHTEKCTA HA PaMKOBOTO peLleHue.

41  Korato m3nbnHABaWmMAT cbaebeH opraH e yBeJOMEH, Ye B AbpKaBa YfeHKa e Hanuvue Bnssna B
cuna B npucbpia 3a ,CbLuute AesHUa” KaTo NOCOYEHUTE B eBponenckaTa 3anoses 3a apecT, No KoATo
TpsibBa ga ce NnpousHece, CbrnacHo 4neH 3, Touyka 2 oT PaMkoBOTO pelueHne To3m opraH Tpsibea fga
OTKaXe M3NbIIHEHMETO Ha CroMeHaTaTa 3anoBeq 3a apecT, Mpu yCrnoBue Ye — ako npucbaTta e
oCbAuTENHA — Haka3aHWETO € U3THLPMNSAHO UIK Ce U3TbPNsABa B MOMEHTa UMK BeYye He NoASeXun Ha
N3MbIHEHWE CbINAcHO NPaBOTO Ha AbpKaBaTa YneHka, B KOATO € NOCTaHOBEHa npucbaara.

42 B npetoguMumanHoTO CU 3anUTBaHe 3anuTBallaTa pUCOUKUNG yKasBa, Yye npu npeueHkata ganm ca
Hanvue ,CbluMTe OesHMs“ Ha NpbB MOMfen € CKMAOHHa da npueme, 4Ye fesiHusTa, 3a KOUTo e
noctaHoBeHa Bns3nata B cuna npucbga ot 30 HoemBpu 2005r., a UMEHHO NPUTEXAHMETO OT
r-H Mantello Ha 155,46 g kokauH Ha 13 centemBpu 2005 r. BbB Butopusa, ca pasnmyHu oT Tesun, BLB
Bpb3Ka C KOUTO € usgageHa 3anoseiTa 3a apecT, a MMEHHO, MbpPBO, AESHUATA, U3BBPLUEHN MeXay
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saHyapu 2004 r. n HoemBpu 2005 ., cBBpP3aHM ¢ yyactTueto Ha r-H Mantello B npectbnHaTa rpyna B
Ka4yeCTBOTO Ha NMpeBO3Bad, NOCPEAHUK U cHabauTen, n BTOPO, AeAHUATA, CBbP3aHN C HE3aKOHHOTO
npuTeXaHue Ha HapKoOTULM Npe3 CbLUMS Nepuos B pasfnyHA UTanuaHcKn U repMmaHckun rpagose.

43 ETo 3awo crnegBa da ce npuveme, Yye BbMNPOCUTE Ha 3anuTBaLLaTa HOPUCOMKLMS Ha NpaKTUKa ce
OTHacAT MO-CKOPO OO0 MOHATUETO ,Brisidafia B cuia npucbia“, OTKOSKOTO O MOHATUETO ,CbluuTe
aesHnsa“. BCbLWHOCT Tasn pUCcaOuKLmMsa UCKa ga ce YCTaHOBW ganu, npu NonoXeHne Ye KbM MOMEHTa
Ha noctaHoBsiBaHe Ha npucbaata oT 30 HoemBpu 2005 r. utTanmaHcKMTE pascregBalln opraHu ca
pasnoniaranu ¢ gokasaTencrsa 3a JesHusTa, U3BbpLUeHn B nepuoda oT aHyapu 2004 r. 4o HoemBpu
2005 1., 1 CbOTBETHO Ca MOXENM Aa goKaxaTt ydacTneTo Ha r-H Mantello B npectbnHata rpyna, kakto
N HE3aKOHHOTO MpuUTEXaHWe Ha HapKOTULKM, Tasn NpuUCbha MOXe Aa ce pasrnexga He camo KaTto
BMNdA3Na B cwuna oOCbAUTENHa npucbia 3a oTaenHoto pgesHne oT 13 centemepum 2005,
KBanmduumnpaHo Kato HE3aKOHHO NMPUTEXaHWE Ha HAPKOTULK, NpeaHasHavYeHn 3a npenpodaxta, Ho U
KaTo npucbaa, KOSATO € Mpedka 3a Nnocredpallo NpoBeXAaHe Ha HakasaTernHo npecriedBaHe 3a
NPECTbNIIEHNS KaTO NOCOYEHNTE B 3aroBeaTa 3a apecT.

44  C gpymv gymu, Tasu lOpUCOMKLMS UCKa da Ce yCTaHOBM Janu, Cried KaTo pascnefBalmre opraHu ca
pasnofnaranM C dokasaTenctBa, Ye CbOTBETHUTE [esiHMs OCbllecTBsIBaT CbCTaBa Ha
npecTbnieHnsaTa, NOCOYEHN B 3anoBeATa 3a apecT, HO He ca NMpencTaBunv Tesn gokasaTencrea Ha
Tribunale di Catania, korato cbWMWAT € pasrnexagan 060BUHEHMETO BbB BPb3Ka C OTAEINTHOTO AesiHne
ot 13 centemBpu 2005 r., TOBa NO3BONsIBA A4a Ce NpPUEMeE, Ye e Hannue CbAeOHO peLleHne, KOeTo
cnegBa fa ce npupaBHWM Ha BRg3na B cuna npucbia 3a NOCOYEeHUTE B Tasu 3arnoBeq 3a apecT
JesHns.

45 B ToBa oTHOLWeEHME cnedBa fa ce Noco4Yn, Ye uU3gupBaHOTO fuue ce cMdaTa 3a fnuue, KoeTo uma
BMf3Na B cuna npucbha 3a CbluTe AesHud Nno cMucbina Ha 4neH 3, Touyka 2 oT PamkoBoTO
pelleHne, Korato € BOOEHO HaKasaTenHo MNpOM3BOACTBO U C HEro OKOHYaTeNnHoO ca m3depnaHu
BBH3MOXXHOCTUTE 3a Hakal3aTemnHo npecrnegBaHe (BX. no aHanorna Pewenne ot 11 dpespyapu 2003 r.
no geno Gozutok n Briigge, C-187/01 n C-385/01, Recueil, cTp. 1-1345, Touka 30, kakTo 1 PewweHune ot
22 nexkemBpun 2008 r. no geno Turansky, C-491/07, C6ophuk, cTp. [-11039, Touka 32) mnm korato
cbaebHUTe opraHn Ha ObpKaBa YNeHka ca Npuenn peLleHre, ¢ KOeTo 0OBUHAEMUAT OKOHYATENHO e
onpaBaH BbB Bpb3ka CbC CbOTBETHUTE AesHns (BX. NO aHanorusa Pewenve no geno Van Straaten,
NMoCcoYeHo no-rope, Touka 61, kakto n Pewenne no geno Turansky, nocoyeHo no-rope, Touka 33).

46 [Oanu npucbpaarta € ,Bnsiana B cuna“ no cMucbia Ha 4neH 3, Touyka 2 oT PaMKOBOTO pelleHne ce
npeLeHsiBa CbriacHo NpaBOTO Ha AbprKaBaTa YreHKka, B KOSATO € NOCTaHOBEHa Tasu Npucbhaa.

47 B 103U CMUCBHN pelleHne, KOETO CbIfacHO NPaBOTO Ha ObpKaBaTa 4neHka, B KOSiTo € obpasyBaHo
HakasaTenHo npouM3BOACTBO Cpelly AafdeHO nvue, He BOAW A0 OKOHYaTenHo wusyepnBaHe Ha
BBb3MOXXHOCTUTE 3a HaKasaTenHo npecrneaBaHe 3a OnpefeneHy AestHUs Ha HaLWOHAaHO paBHULLE, MO
npyvHUMn He 6u MOrno ga cbCTaBnsABa MpouecyanHa npedvka 3a eBEeHTyarlHoTO 3anoyBaHe wunm
npoabiiKaBaHe Ha HakasaTenHoTO npecriegBaHe 3a CbLOTO AesHME Cpelly ToBa fvue B HAKOSA OT
ObpxaBute uneHkn Ha Cbio3a (BXK. no aHanormsa Pewenne no geno Turansky, nocoyeHo no-rope,
Touka 36).

48 B ToBa oTHOLWeEHWe, Mo nogobue Ha pamkata 3a CbTPYyLHMYECTBO, MpedBuaeHa OT uneH 57 ot
KMNCLW, uneH 15, naparpad 2 oT PamMKkoBOTO pelleHMe AaBa Bb3MOXHOCT Ha M3MbIHABAaLLUS
cbaebeH opraH ga novcka oT cbaebHUsA opraH Ha ObpXaBaTa, Ha YMATO TEPUTOPUS € NOCTAaHOBEHO
pelLeHne, OTHOCUMUTE NPaBHN CBEAEHUSA 3a TOMHOTO €CTECTBO Ha TOBAa peLleHne, 3a a ce YCTaHOBMU
Janu no cunarta Ha HauMoHanHOTO MpaBO Ha MocoveHaTa gbpXaBa credBa da ce cMsTa, Ye C
PELLEHNETO OKOHYaTENHO Ca M34YepnaHM BbH3MOXHOCTUTE 3a HakasaTenHo mnpecrnefBaHe Ha
HaLMOHarnHo paBHuLLe (BX. No aHanorusa Pewenne no geno Turansky, noco4veHo no-rope, Touka 37).

49 B rnaBHOTO nNpou3BOACTBO 3anuTBawaTa OPUCOMKLUMA U3MON3Ba WMEHHO MexaHu3Ma 3a
CbTpyaOHUYECTBO, npeaBuaeH B ureH 15, naparpad 2 oTr PamkoBOTO pelleHve. B oTroBopa cu
n3pgaBawmAT cbaebeH opraH M3pMYHO yKasBa, Ye MO cunarta Ha MTanmMaHcKoTO MpaBO fMUETO e
OCbJEHO C BIA3nNa B cuna npucbha 3a OTAEeNHO [JdesHne, OCbLUeCTBSABaWO CbCTaBa Ha
NPeCTbMNMEHNETO HE3aKOHHO MPUTEXaHWe Ha HapKOTWUUW, HO Ye HakasaTernHoOTO NpPOou3BOACTBO, BbB
Bpb3Ka C KOETO e u3gageHa 3anoBeTa 3a apecT, ce OTHacsa A0 pasfnuyHu OesiHUs, CbCTaBnsBaLm
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NPecTbNMEHNETO y4acTue B OpraHManpaHa npecTbnHa rpyna u 0THOBO OCbLUECTBSABALLM CbCTaBa Ha
NPeCTbMNMNEHNETO HE3AKOHHO MPUTEXAaHME Ha HapKoTUUM C uen npenpoaaxba, kaTto Te3n aedaHns He
ca ob6xBaHaTu oT npucbaarta ot 30 HoemBpu 2005 r. B T03M cmMucbn, Makap pascneaBalymMTe opraHu
[a ca pasnonaranu ¢ aHHu 3a Hakou hakT BbB Bpb3Ka C Te3U NpecTbneHns, OT NpeacTaBeHns oT
n3pasawmnsa cbaebeH opraH OTroBOp € BMAHO, Ye WO ce OTHaca OO ynoMeHaTute B 3anoBefTa 3a
apecT gesHus, He criedBa ga ce cMmsTa, Ye ¢ nbpeaTta npucbaa Ha Tribunale di Catania okoH4aTenHo
ce u3yeprnBeaT Bb3MOXHOCTUTE 3a HaKasaTesHo npecrnefBaHe Ha HauMOHANHO paBHULLE.

50 CnepoartenHo npu obcTosaTencTea KaTo pasrnexgaHuTe B rMaBHOTO NMPOU3BOACTBO, NPU KOUTO B
OTrOBOpP Ha OTNpPaBEeHO OT M3NbIHABALWMA cbaebeH opraH UckaHe 3a MHpopMaumusa No cMmucba Ha
yneH 15, naparpad 2 ot PamMKOBOTO pelleHne u3gaBawmsaT cbaedeH opraH N3puyHo KOHcTaTmpa, ve
npeaxoaHata npucbaa He obxBalla AestHisaTa, MOCOYEeHN B 3anoBeATa 3a apecT, U creaoBaTenHo He
e npeyka 3a HakasaTenHoTo npecrefBaHe, BbB Bpb3ka C KOETO € u3gageHa criomeHaTata 3anoBes
3a apecT, uanbiHABaWMAT cbaebeH opraH TpsibBa ga cbobpa3sn pelleHneTo CUM C KOHCTaTaummTe B
OTroBOpAa Ha n3gaBalums cbaedeH opraH.

51 MpenBung BCUYKO M3NOXKEHO NO-TOpPe Ha 3anuTBallaTa pUCOMKLUA cnedBa ga ce OTroBopu, Ye 3a
uenuTe Ha usgaBaHETO U M3NbLJIHEHMETO Ha €BpoOMencKka 3anoBeq 3a apecT MNOHATUETO ,CbhlunuTe
aesHns“, cbabpXKaLwo ce B 4YneH 3, Touka 2 ot PamMkoBOTO pelueHne, NpeacTaBnisisa cCaMoCTOATENHO
noHaTME Ha npaBoTo Ha Cbio3a. [lpyn obctodATtencrtea KaTo pasrnexgaHuTe B [MaBHOTO
Npou3BOACTBO, MPM KOUTO B OTFOBOP Ha OTNPaBEHO OT M3NbliHABAWMA cbaedeH opraH MckaHe 3a
WHGOpMaLMs MO cMUCbNa Ha urneH 15, naparpad 2 OT TOBa paMKOBO pelleHve u3gaBaluaT
cbaebeH opraH— Ha OCHOBaHMe Ha HaUMOHANHOTO MpaBO WM MpU cnasBaHe Ha W3NCKBaHUATA,
Npou3TUYaLLUM OT 3arnerHanoto B TO3W 4rneH 3, Toudka 2 MNOoHATUE ,CbLUUTE AedAHUsa” — U3PUYHO
KOHCTaTupa, 4Ye nocTaHoBeHaTa No pefa Ha HauuoHanHOTO NpaBoO NpeaxogHa npucba He € Bndsna
B cuna npucbha 3a OesHMsTa, NOCOYEeHM B 3anoBeATa 3a apecT, U criedoBaTeriHO He € Mnpedka 3a
HakasaTenHoTo npecrieaBaHe, BbB Bpb3Ka C KOETO € M3fgafdeHa crnoMeHaTaTa 3anoBef 3a apecT,
Tasu npuchbia He AaBa OCHOBAHME Ha W3MbNHsBALUMS CbAeOeH opraH ga NpuoXu nocoveHnst
yneH 3, ToYKa 2 1 Aa He 4ONYCHE U3MbIIHEHNE.

Mo cbaebHUTe pa3HOCKKU

52 C orneg Ha o6CTOATENCTBOTO, Y€ 3a CTPaHUTE MO MaBHOTO MPOM3BOACTBO HACTOALWOTO Aeno
npeacraBnsBa OTKNOHEHEe OT 00MyariHMa Xo4 Ha NPOM3BOACTBOTO Npes 3anvTeallarta pUCAMKLMS,
nocnegHata crieaBa ga ce MpousHece Mo cbaebHWTe pasHocku. PasxoguTte, HanpaBeHu 3a
npeacTtaBsiHe Ha cTaHoBuwa npen Cbaa, pasnuyHM OT TE3M HA MOCOYEHUTE CTpaHU, He Noanexar Ha
Bb3CTaHOBSIBaHe.

Mo nsnoxeHute cbobpaxkeHnss CbAabT (FONSIM CbCTaB) peLuu:

3a uenute Ha u3gaBaHETO M U3NBLIIHEHUETO Ha eBpOMencKa 3anoBen 3a apecT NMOHATUETO
,»CbLUTEe AeAHUA", cbAbpPXKaLOo ce B ufeH 3, Touka 2 oT PamkoBo pelueHne 2002/584/TIBP Ha
CbBeTta ot 13 toHM 2002 roaMHa OTHOCHO eBpornencKaTa 3anoBes 3a apecT U npoueaypuTe 3a
npenaBaHe MeXAy AbpXKaBUTE YNeHKU, NpeacTaBnsiBa CaMOCTOATESNTHO NOHATUE Ha NPaBOTO Ha
Ctlo3a.

Mpu o6cToATencTBa KaTo pasrneXxpaHuTe B rMaBHOTO NPOU3BOACTBO, NPU KOUTO B OTrOBOP Ha
OTNpaBeHo OT U3NMbIIHABALMA CbAe6eH opraH UckaHe 3a MH(hopMauus No CMUCHLIIA Ha urneH 15,
naparpac 2 oT ToBa pPaMKOBO pelueHMe usgaBawmaT cbaebGeH opraH — Ha OCHOBaHMe Ha
HaLMOHaNHOTO NPaBo U NpU CNa3BaHe Ha M3UCKBaHUATA, NPOU3TUYALLM OT 3anerHanoTo B TO3u
urieH 3, Touka 2 NOHATUE ,,CbluUTe AeAHUA“ — U3PUYHO KOHCTaTUpa, Ye NocTaHOBeHaTa no
peAa Ha HaLUMOHArNHOTO NpPaBo NpeaxoAHa NPUCHAA He e BNsiana B cuna npucbAa 3a AesHusATa,
nocoyeHn B 3anoBeATa 3a apecT, U crnefoBaTeslHO He € Mpeyka 3a Haka3aTesrIHOTO
npecnefBaHe, BbLB Bpb3Ka C KOETO € U3fafeHa cromeHaTaTa 3anoBep 3a apecT, Tasu npucbaa
He flaBa OCHOBaHMe Ha U3MbIHABAWMA CbAeGeH opraH Aa NPUIoXW NOCOYEHUs YreH 3, Touka 2
M Oa He AOMYCHe U3NbIIHEeHUe.
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MNoanucu

* E3uK Ha Npovu3BOACTBOTO: HEMCKM.
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