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CVRIA CO0pHUK CbAEOHA MPAaKTUKA

PEIIEHME HA CBAA (4eTBbpTU CHCTAB)

5 ouu 2014 ropuHa*

»~KoHBeH1us 3a mpuaaraHe Ha Criopasymenueto ot lllenren — Yaen 54 — IlpuHuun ,ne bis in
idem“ — TIpuaosxHo moae — TlocTaHOBEHO OT ChA Ha AOTOBApsilla AbpP)KaBa OMpeAeAeHMe 32
IpeKpaTsiBaHe Ha HAaKa3aTeAHOTO IIPOM3BOACTBO U 3a HeNpeAaBaHEe Ha CbA MOPAAUM AUMIICA HA

AOKa3aTeACTBa — Bb3MOXXHOCT 3a Bb30OHOBsSIBaHe Ha Pa3CA€ABAHETO IPM OTKPMBaHe Ha HOBU (PaKTU
1/uAN pAOKasaTeACTBa — [loHATHE 3a AMlle, 32 KOETO HAKa3aTeAHOTO IIPOM3BOACTBO OKOHYATEAHO €
IPUKAIOUMAO — HakasaTeAHO IMPOM3BOACTBO B APyra AOroBapsilia AbpyKaBa Cpelly CBhIIOTO AMLE U 32
cpiuTe AestHUsI — VI3yeprBaHe Ha Bb3MOXKHOCTUTE 32 HaKa3aTEAHO IpeCA€ABaHE U NpUAaraHe Ha
npuHuuma ne bis in idem”

ITo aeao C-398/12

C TpeAMeT MPEIAULIMAAHO 3alUTBaHe, oTmpaBeHo Ha ocHoBaHue 4YAeH 35 EC ot Tribunale di Fermo
(Mraamst) ¢ akt ot 11 roam 2012 r., mocrpia B Cppa Ha 29 asryct 2012 r., B HaKa3aTEAHOTO
MIPOU3BOACTBO Cpelly
M,

CBbA'BT (uerBBpTU CHCTAB),
cperosiy  ce  or: L. Bay Larsen (pAokaapuuk), mpepcepaTea Ha cbcraB, K. Lenaerts,
3aMeCcTHUK-TIpeacepaTeA Ha Cbpa, M3ITbAHsIBAL QYHKUMATA Ha CbAUS B 4eTBBPTU CbCTaB, M. Safjan,
J. Malenovsky u A. Prechal, cpaun,
reHepaAseH apBokar: E. Sharpston,

cekperap: A. Impellizzeri, anmunucrparop,

IPEeABMA M3AOKEHOTO B IMCMeHaTa ¢(asa Ha IPOM3BOACTBOTO UM B CBAEOHOTO 3acepaHue OT
12 centemspu 2013 r.,

KaTo MMa MPEeABUA CTAHOBUINATA, IPEACTABEHM:
— 3a QuR, or C. Taormina u L. V. Mascioli, avvocati,

— 32 UTAAMAHCKOTO IMPABUTEACTBO, 0T G. Palmieri, B KaueCTBOTO Ha MPEACTABUTEA, IOATIOMAaraHa OT
G. Palatiello, avvocato dello Stato,

— 3a 6eArMIICKOTO MpaBuUTEACTBO, oT T. Materne u C. Pochet, B kauecTBOTO Ha IIPeACTaBUTEAH,

— 3a TrepMaHCKOTO MpaBUTEACTBO, OT 1. Henze u J. Kemper, B KaueCcTBOTO Ha NpPEACTAaBUTEAH,

* E3mk Ha TIPOM3BOACTBOTO: MTAAVMIAHCKIL.
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— 3a HMAepAaHACKOTO mpaButeActBo, oT C. Schillemans, M. de Ree, C. Wissels u B. Koopman, B
KaueCTBOTO Ha MPEACTaBUTEAMU,

— 3a aBCTpMIZCKOTO IpaBUTEACTBO, OT A. POSCh, B Ka4€CTBOTO Ha ITPEACTABUTEA,

— 3a IIOACKOTO IIPaBUTEACTBO, OT B. Majczyna, M. Arciszewski, M. Szpunar u M. Szwarc, B
KayeCTBOTO Ha IPEACTaBUTEAH,

— 3a mBeijapckoTo mpasuteactso, ot D. Klingele, B kauecTBoTO Ha mpeacTaBuTea,
— 3a EBponerickara komucus, ot F. Moro u R. Troosters, B KaueCTBOTO Ha IIpeACTaBUTEAH,

CA€A KaTo M3CAYVIIA 3aKAIOUEHMETO HA FeHEPaAHMsI aABOKAT, IIPEACTABEHO B ChAEOHOTO 3acepaHue OT
6 ¢espyapu 2014 r.,

IIOCTAHOBU HACTOAIOTO

Pemenue

IIpeoAuLIMaAHOTO 3alIUMTBaHe Ce OTHACA AO ThAKYBaHeTO Ha 4uAeH 54 or KoHBeHLMsATa 3a mpuaAaraHe
Ha Cnopasymenuero ot llenren ot 14 1oHm 1985 ropuHa MeXAy NpaBUTEACTBATa Ha Abp)KaBUTE OT
lkoHomuyeckusi cpio3 benealokc, Depepasna pemnybauka [epmanus m @DpeHckata peryOAMKa 3a
IIOCTENIEHHOTO IIpeMaxBaHe Ha KOHTpoAa Mo TexHure odbum rpanvuy (OB L 239, 2000 r., crp. 19;
CrieLjuaAHO uspaHue Ha ObArapcku esuk, 2007 1., raaBa 19, Tom 1, cTp. 183), moanucana B llleHreH Ha
19 roum 1990 r. (HapuuaHa mo-Hatarbk ,KITCII®).

3anmuTBaHEeTO e OTIPaBeHO B paMKUTE Ha HaKasaTEAHO NPOM3BOACTBO cpelly M, obpasyBaHo B VTaaus
3a ChIUTE AeAHMS KaTO Te3U, 3a KOUMTO € NPOBEACHO MApaA€AHO pasCAeABaHe B bearus, a mMmeHHo 3a
TOBa, 4e MexAy Mant 2001 r. u ¢eBpyapu 2004 r. Ha TepuUTOpPUATA HA NOCAEAHATa ABP)KaBa YAEHKa e
YIIPQKHUA CEKCYAaAHO HaCUAME BbPXY MAAOAETHO AMIIE.

IIpaBHa ypeaba

EBpOneﬁCKél KOHBEHUUA 34 3auiuma Ha npasama Ha 40B€Kad U OCHOBHUMme ¢cB0600U

Kbm EBpomneiickaTa KOHBEHLMS 3a 3alljTa Ha IIpaBaTa Ha YOBeKa 11 OCHOBHUTE CBOOOAY, TIOATIMCAHA B
Pum Ha 4 HoemBpu 1950 r. (Hapuyana mo-uararbvk ,EKITYY), e mpuaoken ITpoTokoa Ne 7, moAmucaH B
CrpacOypr Ha 22 HoemBpu 1984 r. u patudunupan ot 25 Abp)KaBuM — YAEHKU Ha EBporeiickusi cpio3
(HapyyaH mo-HataTbK ,IIpoTokoa Ne 7 xpm EKITY®), xato uaeH 4 oT Hero, osaraaBeH ,l[IpaBo Ha
HEBB3MO>KHOCT 32 IIOBTOPHO OCB)KAQHE MAM HaKa3aHMe", TAACU CAEAHOTO:

»1. HuKoi1 He MOXe Aa ObAe CbAEH MAM HaKasaH OT CbAQ HAa €AHA U Chla AbpKaBa 3a NPeCTbIIAEHNeE,
3a KOeTo Beue e OMA OIpaBAQH MAM OKOHYATEAHO OCBAEH CBIAACHO 3aKOHA M HaKasaTeAHaTa
MpoLieAYPa Ha Ta3u Abp’KaBa.

2. PasmopepbuTe Ha MpeAXoAHATa TOYKA He TMPEACTABASIBAT MPeYKa 3a Bb30OHOBSIBAHETO Ha Ipolieca
CBrAACHO 3aKOHA UM HaKa3aTeAHaTa IpOlieAypa Ha CbOTBETHATa ABP)KaBa, aKO MMa CBUMAETEACTBA 3a
HOBM (GaKTV MAM HOBOOTKPUTYU OOCTOSITEACTBA MAM 32 CBIIECTBEH IOPOK Ha IPEAVAYIMS Ipoliec,
KOUTO Ca MOBAMSIAU Ha HETOBUS XOA.

3. He ce aomycka ocBOOOXAaBaHE OT MBI'BAHEHMETO Ha 3aAbAKEHMATa MO To3u [IpOTOKOA Ha
ocHoBaHMe 4yAeH 15 ot [EKITY]“.
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Ilpaso Ha Cwvio3a

XapTa Ha OCHOBHUTE IIpaBa Ha EBPOHCI;ICKI/I}I CbhI03

Yaen 50 ot Xaprara Ha OCHOBHUTe IpaBa Ha EBpomerickus cpioo3 (HapuMyaHa MO-HATATBK ,Xaprara®),
osaraaBeH ,[IpaBo Ha Bceku Aa He Obpae CbAEH UMAM HAKasBaH ABa ITbTU 32 €AHO U CbIIO
MpecThIIAeHME", TAACH:

»H1KOI1 He MOXKe Aa ObAE TTOAAOXKEH HA HAKa3aTEAHO MPECAEABAHE MAM HAKas3BaH 3a MPECTbIIAEHUE, 3a
KOEeTO Beye € OMA OMpaBAAH MAM OCbAEH Ha TepuTopusitTa Ha Chi03a C OKOHYATEAHO ChAEOHO pellieHe
B ChOTBETCTBME ChC 3aKOHA".

[Tporokoa (N2 19) OTHOCHO AOCTVDKeHMsITa Ha TpaBoTo OT llleHreH

CoraacHo uaeHoBe 1 u 2 or npuaoxeHus KpMm AoroBopa ot Aucabon IIporokoa (N 19) oTHOCHO
AOCTIDKeHusiTa Ha mpaBoTo oT llleHreHn, BkawoveHu B pamkuTe Ha EBpomeiickus cpio3 (OB C83,
2010 r., crp. 290), KpaacrtBo Bearuss um VrasmaHckara pemybAMKa ca Cpep ABP)KaBUTE YAEHKHU, 32
KOUTO Ca NMPUAOXKUMHU AOCTIDKEHMSITA Ha MpaBoTo oT llleHreH.

[Tporokoa (N2 36) OTHOCHO TIPEXOAHUTE PasoOpeAdbu

CopraacHo yaen 10, maparpadm 1 u 3 or IIporokoa (N° 36) OTHOCHO IpPEXOAHUTE pasmnopeAdy,
npuAOKeH KbpM Aorosopa 3a ¢yHkumonupanero Ha EC, mpaBomommsara Ha Cppa Ha EBpomeiickus
cbl03 cbraacHo Asia VI ot Aorosopa 3a EC BbB BepcuATa My, KOSITO € B CHAQ NPEAU BAU3AHETO B
cuAa Ha AoroBopa oT AucaboH, OCTaBaT ChIINTE Ipe3 II'bPBUTE IET TOAVMHU CAEA AATaTa Ha BAM3aHe
B CMAQ Ha MOCAEAHVS AOTOBOp IO OTHOIIEHMe Ha akToBeTe Ha Cbl03a, NMPMETU IIPEAV BAM3AHETO B
CUAQ HA TIOCOYEHMS AOTOBOD, BKAIOUMTEAHO KOTaTo IPAaBOMOIIMSATA Ca OMAM IpUETV Ha OCHOBAaHME
yAaeH 35, maparpad 2 EC.

Aexaapauus o yaeH 35, maparpad 2 EC

BupHo or wmHbopMmauuATa OTHOCHO AaraTa Ha BAM3aHe B cuAa Ha AoroBopa oT AMcCTepAam,
nyoaukyBaHa B Oguyuaren secmHux Ha Esponetickume obwHocmu Ha 1 maim 1999 r. (OB L 114,
cTp. 56), ViTaamaHckara penybauka e HampaBuAa AeKaapauys mo uyaeH 35, maparpag 2 EC, ¢ xosTo
nmprueMa KomrereHTHocTTa Ha CbAaa AQ Ce NMPOM3HACA IO NMPEAMLVIAAHY 3alIUTBAHMSI IIPU YCAOBUATA,
npeABrAeHU B uAeH 35, maparpad 3, oyksa 6) EC.

KIICHI

Aoctipkenusita Ha mpaBoto OT llenren BkarouBar mo-creumasHo KIICHIL. B asa III or KIICII,
o3arAaBeH ,[loAMuMs U cUrypHoCT®, ce ChbABP)Ka rAaBa 3, o3araaBeHa ,lIpuaaraHe Ha IpMHLMIIA ne
bis in idem®. Yaen 54 ot KIICII, koiTo ce HaMupa B IMOCOYEHATa TAaBa 3, MPEABIDKAA:

»Aulle, KoeTo e [c]bA€HO B eAHa AOropapslla CTpaHAa [M HAKa3aTEAHOTO IIPOM3BOACTBO Cpely Hero
OKOHYATEAHO € MPUKAIOYMAO], He MOXe AQ O'bae TIPECAEABAHO 3a CBIIUTE AESHUS B APyra AOroBapsiina
CTpaHa, NP YCAOBME ue[,] KOraTo AMLIETO € OCbAEHO, CAaHKLVSITA € M3I'bAHEHA VAU € B IpolieCc Ha
U3ITbAHEHNE, IAY He MOXKe AQ Ce M3ITbAHU IO CMAATA Ha 3aKOHUTE B AOTOBApsIlaTa CTPaHa, B KOSATO €
npousHeceHa".
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Benreuticko npaso

Yaen 128 or 6earmitckus Code d’instruction criminelle (HakazaTeAHo-TipoliecyaseH KOA€EKC, HapU4yaH
mo-Haratpk ,CIC“) mpeABIKAQ, Ye KOraTo € HalpaBeHO MCKaHe 3a IpeAaBaHe Ha ChA Ha OOBUHsEM,
»AKO CBCTaBbT 32 MPEABAPUTEAHO Pa3TA€KAAHE HA OOBUHEHMETO HAMMPA, Y€ AESHUETO He ChCTABASIBA
IPeCTbIIA€HNE, ITPABOHAPYIIEHNE VAY MPOCTBIIKA MAM 4Ye HsIMa yAMdaBaly oOBMHseMUs pakTy u/mAn
AOKa3aTeACTBa, TOI OOSBSIBa, Y€ MPOU3BOACTBOTO He TPsiOBa Aa ObAE TPOABANKABAHO".

YaeH 246 ot CIC raacu:

,Koraro orpeAeHneTo 1o nmoBAuraHe Ha OOBMHEHME pelliy, Ye HIMa OCHOBaHME 32 BHACSHE HA AEAOTO B
CbhAQ, OOBUHSIEMUSIT HE MOXKE A2 ObAE CbAEH CAEA TOBA 3a CBIUTE AESHUS, OCBEH IPU OTKPUBaHE Ha
HOBU (PaKTu U/MAU AOKa3aTeACTBa".

Yaen 247 ot CIC mpepBmxpa:

»CBUAETEACKUTE ITOKa3aHMsI, AOKYMEHTUTE U IIPOTOKOAUTE, KOUTO HE Ca MOTAU Ad OBAAT IpeACTaBEHU
3a pasTA€KAQHEe OT OTAEAEHUMETO TII0 IMOBAUTaHe Ha OOBUHEHME, HO MAM MOTaT AQ AOITbAHST
AOKa3aTeACTBATa, KOUTO CIIOPEA TOBA OTAEAEHME Ca HEAOCTATBYHU, MAU AQ MPEACTABAT (pakTUTe M0
HOB HAulMH, KOWTO AOIpPMHACS 32 YCTaHOBsSBaHe Ha MCTMHATA, C€ CUYMTAT 32 HOBU (aKTU U/MAU
AOKasaTeACTBa",

BupaHo ot mpenuckarta, Cour de cassation (KacaiuoneH c¢ba) Ha BeArus e mocraHoBua, e yaeHOBe 246
u 247 ot CIC ce mpuaarat He caMO 3a OIPEAEAeHMSITA HA OTAEAEHUETO IO MOBAUTaHe Ha OOBMHEHUE
3a INpeKpaTsBaHe Ha HaKa3aTEAHOTO IPOM3BOACTBO, HO U 3a BCUYKM CAy4Yau, B KOUTO CbAEeOHUTE
OpraHy C IMPaBOMOIIMS B AOCBAEOHOTO IPOU3BOACTBO, BKAIOUMTEAHO CBCTaBbT 32 MPEABAPUTEAHO
pasraeXXpaHe Ha OOBMHEHMETO, Ca MMOCTAHOBMAM aKT 3a MPeKpaTsiBaHe Ha Pa3CAEABAHETO.

Yaen 248 ot CIC mpeaBIsKAQ, Ye IpY OTKpMBaHE Ha HOBU (aKTU M/MAM AOKA3aTEACTBA ChOTBETHUST
pasCAeABalll TIOAMLIAN VAU ChAUSA-CAEAOBATeA M3IMPALA KOIMUA OT AOKYMEHTUTE U AOKa3aTeACTBaTa Ha
aneAaTuBHUsA MpoKypop. Ilo mpepAokeHume Ha TNOCA@AHUMSA IIPEACEAATEASAT Ha OTACAEHMEeTO IO
MOBAMTaHE Ha OOBMHEHME OIPeAeAsl ChAMATA, IpeA KOTOTO Ije Ce IMpPOBeAe HOBO pa3CAeABaHe II0
JICKaHe Ha IIpOKypaTypara.

Umaruarcko npaso

Yaen 604 or mrasmaHckusi HakasaTeaeH KOAEKC IIPEABIDKAQ, Ye IPOSABUTE Ha CEKCYaAHO HacuAue,
M3BBPIIEHU OT UTAAUMAHCKU TPAKAAHU, MOTaT Aa ObAAT mpecaeABaHM B VTaamst poopu ako ca OMAuU
M3BDBPILIEHN B Yy>KOMHA.

Cl'lOp'bT IO TAABHOTO IIPOU3BOACTBO I MPEHOANNVAAHUAT BbBIIPOC

M e MTaAMaHCKM TPaXXAAHMH, MpeOuBaBail B BeArusi, KbAETO CA€A TOPEAULIa CUTHAAU, ITOAAAEHU OT
HeroBara cHaxa Q, mpe3 2004 r. 3a Hero ce obpa3yBa HakKa3aTE€AHO IPOM3BOACTBO 3a IPOSIBU Ha
CEeKCYaAHO HaCUAMe VIAM 3a Pa3BpaT, U IO-CIELMAAHO 3a Pa3BPaTHU AENCTBUSA CHPSIMO MAaAOAETHO
AuUlle.

TBBpAU Ce, Ye TOI e U3BBPLIMA Te3u AesiHus B bearus mexxay mait 2001 r. u pepyapu 2004 r. cipsimo
BHyuKarta cu N, popeHa Ha 29 anpua 1999 r., B cpyyactre cbc cuHa cu O, Koitto e bama Ha N.
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CAep TIPOBEXKAAQHE HA pasCA€ABaHe, MO BpeMe Ha KOETO ca CbhOpaHM U TPOBEPEHU Pa3AUYHU
AOKa3aTeACTBa, ChbCTaBbT 32 MPEABAPUTEAHO pasTAeXAaHe Ha oOBuHeHueTo Ha Tribunal de premiére
instance de Mons (ITppBouHcTaHioHeH cbp, Mouc) (Bearus) mpuema Ha 15 aexemBpu 2008 .
OlpeAeAeHMe 3a TPEKPATsBaHe Ha HAKA3aTEAHOTO MPOM3BOACTBO U 32 HEMPeAaBaHe Ha CbA IOPAAU
AUIICA HA AOKA3aTEACTBA (HAPUYAHO IMO-HATATHK ,ONMPEAEACHUETO 3a MPEKPATSIBAHE HA HAKA3aTEAHOTO
MIPOU3BOACTBO").

Orpeaennero mo moBpuraHe Ha obBuHenrme Ha Cour dappel de Mons (AmeaaruBeH cbA, MOHC)
(BeArusi) MOTBBpPXXAABA TOBAa OIPEAEAEHME 3a IpeKpaTsBaHe Ha HAKa3aTEAHOTO IPOU3BOACTBO C
peurenue ot 21 ampua 2009 r. ITopaseHara cpelujy ToBa pelleHue aaba e orxBbpaeHa or Cour de
cassation (Kacayuounen cpp) (Bearust) ¢ peutenue ot 2 pekemBpu 2009 r.

YcnopepHO ¢ IPOBEXAAHOTO Ha TepuTopuATa Ha beArusa pascaepBaHe, 1O CUrHaA, mopapseH or Q Ha
23 HoemBpu 2006 I. AO UTaAMaHCKUTe MoAuLeiicku oprany, Tribunale di Fermo obpasysa cpemy M
HAKa3aTEAHO TPOU3BOACTBO 3a CBIIATE AEAHMSA KaTO IOCOYEHUTe B TOYKM 15 M 16 OT HACTOAIOTO
pelieHue.

CaeA TIPOBEKAQHETO HA Pa3CAeABaHE, MO KOETO B IOAsSIMA CTEMEH Ca M3BbPIIEHU ChIUTE AEVCTBUS
KaKTO IO pa3cAaepBaHeTO B bearms, Ha 19 apexkemBpu 2008 r. cbpausiTa AOKAAAUMK B IIPEABAPUTEAHOTO
3acepanne KkpM Tribunale di Fermo mocraHoBsiBa mpepaBaHeTo Ha M Ha KOA€rMaAeH CbCTaB OT TO3U
CBA.

B mpoBepeHoTo Ha 9 aekemBpu 2009 r. mpep Tribunale di Fermo 3acepannme M ce mosoBaBa Ha
peurenuero Ha Cour de cassation ot 2 pAekemBpu 2009 r. u Ha npuHUuNa ne bis in idem.

Karo mpusHaBar, ye B bearmss m VTaaus ca npoBepeHM pa3CA€ABaHMS 3a €AHUM U CbIUU AeSHUA,
MPEACTAaBUTEAAT Ha IMpPOKypaTypaTa U apBokKaruTe Ha (Q TBBPAAT, Ye He e HaAulle BASI3bA B CHAQ
CbA€OEH aKT OTHOCHO OTTOBOPHOCTTA HAa AMLIETO M B TOBA OTHOLIEHVE ITOAABPIKAT, Ye ONPEAEAEHUETO
or 15 aexemBpu 2008 r. 3a mpekpaTsiBaHe Ha HaKa3aTEAHOTO IIPOM3BOACTBO He € IIpeyka 3a
MMOCAEABAIL[0 Bb30OHOBSIBAaHE Ha TPECAEABAHETO MPY OTKpUBAaHe Ha HOBU GaKTU U/UAU AOKa3aTEACTBA.

3anuTBamaTa OPUCAUMKLUS OTOeAsI3Ba, 4Ye IIOCOYEHOTO OIIpeAeAeHMe 3a IIpeKpaTsBaHe Ha
HaKa3aTeAHOTO IIPOM3BOACTBO € TIpevKa 3a IpeAaBaHeTO Ha OOBUHAEMNUS Ha CbA, OCBEH aKO He ObAAT
OTKPUTM HOBM YAMYABAIY ro GakTy U/MAU AOKAa3aTEACTBa KaTo rnocoyeHute B uaeH 247 ot CIC.

3anuTBamaTa IPUCAUKIMS TIOCOYBA CBIIO, Y€ ChrAACHO OEATMIICKOTO IPABO MPU OTKPMBaHE HA HOBU
dbakTu 1/MAM AOKas3aTeACTBa pa3CA€ABAHETO MOXe Aa Obpae Bb30OHOBEHO CaMO IO NMPEAAOKEHMEe Ha
MpOKypaTypara.

[Tpu te3u obcrositeactBa Tribunale di Fermo peiaBa pa cripe mpousBoACTBOTO 1 Aa moctaBu Ha Cbhaa
CAEAHVS TIPEIANLIMAAEH BBIIPOC:

»BASI3AOTO B CHAa OIlpepeAeHMe 3a IIpeKpaTrsiBaHe Ha HaKa3aTeAHOTO IIPOM3BOACTBO, KOETO e
MMOCTAHOBEHO OT [ChA Ha] AbpKaBa — uAeHKa Ha EBpomeiickusi cbio3, crpaHa mo KIICI, caep
OOCTOIHO pa3CAeABaHE B paMKUTe Ha IIPOU3BOACTBO, KAaTO IIPECAEABAHETO MOXe Aa Obpe
Bb300HOBEHO IIpM HAAMUMETO Ha HOBM AOKAa3aTEACTBA, IPEYKa AU € Ad ce o0pasyBa MAU IIPOBeAE
MIPOU3BOACTBO 32 CBIUTE AESHMS U CIPSIMO CBILIOTO AMLE B APYra AOTOBapsiiia AbpkaBa?”.

ITo nmperwAuLIaAHUS BBIPOC
C BBIpOCa CU 3anMMTBAIATA IOPUCAMKLMS MCKA IO CBIIECTBO AA YCTaHOBU AaAu 4yAeH 54 ot KIICII

Tp;1613a Aa Cé TbAKYBAa B CMUCDA, Y€ OIIPEACACHME 3a IIPpEKpaATsABaHE€ Ha HAKa3aTEAHOTO IIPOM3BOACTBO
N HEIIpeAaBaHE Ha CbA, KOETO B AbprKaBaTa, B KOATO € IIOCTAHOBEHO, € IIp€4YKa 3a o6pa3yBaHeTo Ha
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HOBO TPOM3BOACTBO 3a CHIUTE AESHUS U CIOPSIMO CBIIOTO AMLIE, OCBEH aKO He ObAQT OTKPUTU HOBU
yAnyaBaimy ro akty u/MAU OOCTOSITEACTBA, CAEABA AQ CE€ PAa3TAEKAAQ KaTO CbAEOEH aKT, C KOWTO
OKOHYAaTEAHO € IPUKAIOYMAO HAKa3aTEAHOTO IIPOM3BOACTBO IIO CMMCbhAQ HA TO3U YAEH U KOWTO
IIOpaAM TOBA BB3IIPEIITCTBA 00pa3yBaHETO B APyra AOroBapsllia AbpkaBa Ha HOBO IIPOM3BOACTBO 32
CBIIJOTO AMIIE U 3a CBIIUTE AESHUS.

Kakto caepBa ot camus Tekct Ha yAeH 54 ot KIICII, B pAoroBapsiina Abps’kaBa HMKOI He MOKe Aa Obae
MpeCAEABaH 32 CBIIUTE AESHUS KaTO Te3U, 32 KOUTO Beye ,,HaKa3aTeAHOTO IPOM3BOACTBO OKOHYATEAHO
€ TPUKAIOUYMAO® B APyra AOTroBapsillia Abp>KaBa.

3a Aa ce ompepeAr AaAu CbC CbAEOEH aKT HAKa3aTeAHOTO TMPOU3BOACTBO 32 AAAEHO AMII€ OKOHYATEAHO
€ TMPUKAKYMAO [0 CMUCHAA HA TO3U YAEH, CAEABA AQ CE TIPOBEPU AAAU aKTHT € MPUET CAEA TPeLieHKa
Ha AEAOTO IIO CBINECTBO (BX. B TO3M CMUCBA pelieHye Miraglia, C-469/03, EU:C:2005:156, T. 30).

B ToBa orHomeHne CbABT € MOCTAHOBMA, Ye aKT Ha CbAEOHNUTE OPraHM Ha AOTOBapslla ABP)KaBa, C
KOWTO AQAEHO AMile OKOHYATEAHO € OIPAaBAAQHO TOPaAM AMIICA HAa AOKa3aTEACTBa, TPsOBa Aa ce
pasrAeXxaa KaTo IpueT Bb3 OCHOBAa HA TakaBa IpeleHKa (BX. B TO3M CMUCDBA pelneHue Van Straaten,
C-150/05, EU:C:2006:614, T. 60).

Eto 3amo caepBa Aa ce KOHCTaTupa, 4Ye OIpeAeAeHMe 3a IpeKpaTsBaHe Ha HaKa3aTeAHOTO
IIPOM3BOACTBO, IIOCTAaHOBEHO CA€A pa3CA€ABaHe, IPM KOETO Ca CbOpaHM M TIPOBEPEHU Pa3AUYHU
AOKa3aTEeACTBa, TPsOBa Aa Ce PasrAeXAa KaTo INPMETO Bb3 OCHOBA HA IPELieHKA IO ChLIECTBO II0
cmucbaa Ha pemrenue Miraglia (EU:C:2005:156), Thi1 KaTO C HEro OKOHYAaTEAHO Ce ITOCTAHOBSIBA, 4e
Te3M AOKa3aTeACTBA He Ca AOCTAaTb4YHM, M Ce U3KAIOYBA BCAKAKBA BbH3MOXXHOCT 3a IOBTOPHO
obpa3syBaHe Ha IIPOM3BOACTBOTO Bb3 OCHOBA HA CBIATA CHBKYIMHOCT OT YAVKMU.

B ToBa OTHOlIeHNe OT MOCTOsIHHaTa MpakTyka Ha Cbaa cAeABa, Ue 32 AQ MOXKE Ad ce IpueMe, 4e 3a
AQAEHO AMlle U 32 AESHUATA, B YMETO U3BBPIIBAHE TO € OOBUMHEHO, ,HAKa3aTEAHOTO MPOU3BOACTBO
OKOHYATEAHO € MPUKAIUMAO® Mo cmuchAa Ha 4AeH 54 ot KIICIL, Bb3MOXXHOCTUTE 32 HaKa3aTEAHO
MpecAeABaHe TpsiIOBa OKOHYATEAHO Aa Ca M3YeplaHy, Taka 4ye B Abp)KaBara, B KOSATO € MPUET
CPOTBETHUST aKT, AQ Ce MpUAara 3aliuTara, MpeAoCTaBeHa OT mpuHuumna ne bis in idem (Bx. B TO31M
cvmucba pemenne Turansky, C-491/07, EU:C:2008:768, 1. 32 u 35 u uutupaHara cbpeOHa MpaKTyKa).

AEeVICTBUTEAHO aKT, BCAEACTBIE HAa KOMTO CHIAACHO IPABOTO Ha €AHA AOTOBAPSILA ABPXaBa, B KOSITO €
0o0pasyBaHO HAaKa3aTEAHO IIPOM3BOACTBO 32 AQAEHO AMlle, He Ca M34YeplaHy OKOHYATEAHO
BB3MOXHOCTUTE 32 HAKA3aTEAHO IPECAEABAHE HAa HALIIOHAAHO PABHMILE, [10 TIPUHLUII HEe OM MOI'bA Al
MMa 32 Pe3yATaT Cb3AaBaHe HA IIPOLIECyaAHa IpeyKa 3a eBEHTYAaAHOTO 0OpasyBaHe MAM IPOADBAXKABAHE
Ha HaKa3aTEAHO MPOM3BOACTBO 3a CBIIOTO AesHNUE U CIIPSIMO CBIOTO AMLe B APyra AOropapsiia
AbpxaBa (pewenre Turansky, EU:C:2008:768, 1. 36).

KakTo caepBa obave OT aKTa 3a MPEAMLIMAAHO 3alUTBaHe, CA€A IOCTAHOBsIBAHE Ha pelleHUeTO Ha
Cour de cassation Ha 2 pekemBpu 2009 r. OmpepeAeHMeTO 3a IpeKpaTsiBaHe Ha HaKa3aTEAHOTO
MPOU3BOACTBO € BASI3AO B cuAa. [lopaput ToBa Bb3MOKHOCTUTE 32 HAKa3aTEAHO IMpecAeABaHe TpsOBa
A2 Ce TpueMar 3a M34YepIiaHy, KaTo IO TO3M HAYMH Ce Cb3AaBa Ipeyka 3a 0oOpa3yBaHETO Ha
TepuropuATra Ha KpaactBo BeArns Ha HOBO HakasaTeAHO NMPOM3BOACTBO cpely M 3a CbLIUTe AesHUS
M BB3 OCHOBA HAa CBILJUTE AOKA3aTEACTBA KaTO IIPOBEPEHUTE B IIPOM3BOACTBOTO, IO KOETO e
[IOCTAHOBEHO ITOCOYEHOTO omnpeAereHre. BepmnHoct uaeHoBe 246—248 or CIC mpeaBmKAaTr 1o
CBIL[ECTBO, Ye IMPECAEABAHETO MOXKe Aa ObAe BH30OHOBEHO CaMO INpY OTKpPMBaHE HA HOBU (axkTu
U/VAVL AOKA3aTEACTBA, a MMEHHO ITO-CIIEIMAAHO Ha AOKa3aTEACTBA, KOUTO BCe ole He ca Ouaun
pasrAeAaHM OT OTAEAEHMETO 32 MOBAMraHe Ha OOBMHEHME U Bb3 OCHOBA Ha KOUTO TO MOXeE A2 B3eMe
pellieHre, pa3AMYHO OT TOBA 3a MPeKpaTsBaHe Ha MPOU3BOACTBOTO.
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OcBeH TOBa CAeABa Aa Ce MPUIIOMHHU, KakTO noctaHoBsiBa CbabT B Touka 40 ot pemenue Bourquain
(C-297/07, EU:C:2008:708) OTHOCHO 3aA0YHA MPUCHAQ, Y€ €AUHCTBEHO (PaKThT, Y€ TOBA HAKA3ATEAHO
IIPOM3BOACTBO OM MOTAO IIO CHAATa Ha YPEXAAI[OTO I'O HALMOHAAHO IPaBO Ad ObAe Bb30OHOBEHO, He
M3KAIOYBA caM 1O cebe CUM BBb3MOXXHOCTTA IPUCBAATA BCe MaK Aa Obpae KBaauduiypaHa Karo
OKOHYAaTeAHa Mo cMucCbhAa Ha yaeH 54 ot KIICIII.

B pomrbaHeHMe TpsiOBa Aa ce OTOEAEXM, Ye CAeA KaTO IMPABOTO HA BCEKU AQ He ObAe CbAEH UAU
HaKa3BaH ABa ITbTM 32 €AHO U CBIUIO IpecTblAeHUe e ypeAeHO U B yaeH 50 or XapTaTa, yaeH 54 oT
KTICIII caepBa Aa ce ThAKYBA C OrAeA Ha IOCOYEHATa pasmopepba.

B ToBa oTHOIIEHUE TpH6Ba Aa Ce oTbeAexu Haﬁ—HanpeA, 4ye IpeleHKaTa AaAu ITOCTAHOBEHUAT B
Pa3rae>XAaHOTO HAKa3aTE€AHO IIPOM3BOACTBO aKT € BASA3DBA B CUAQ, TpHGBa Ad 6'b,A,e U3BbpUI€Ha C
OTA€A Ha IIPpaBOTO Ha AbprKaBaTa YA€HKAQ, B KOATO aKTHT € IIOCTAHOBEH.

Ha caepBaio MscTo TpsibBa Aa ce OTOeAeXH, ye CbhrAacHO passicHeHusTa mo 4yaeH 50 ot Xaprara,
KOUTO CA€ABa Aa Ce B3eMaT IIPEeABUA IIPU HEHOTO TbAKyBaHe (pelueHue Akerberg Fransson,
C-617/10, EU:C:2013:105, 1. 20 u umMrMpaHaTa CbAeOHA IPAKTUKA), ,LI0 CE€ OTHACS AO CUTYALMUTE,
rnocoyeHu B yaeH 4 ot [IpoTokoa N° 7, a UMEHHO IpUAATraHeTO Ha MPMHLMIIA Ha TEPUTOPUSTA HA eAHA
M ChIJa ABpP)KaBa YAEHKA, TAPAaHTUPAHOTO TPABO MMa CBIIOTO ChABPXXKaHME U O0XBaT, KaKTO
cpoTBeTcTBalloTo MpaBuAo oT EKITY®. BebiiHOCT Tasu 4YacT OT pas3sCHEHMSATa € peAeBaHTHa B
HACTOALMSA CAy4Yall, KaTO ce MMa IpeABUA, 4e cbraacHo yaeH 54 ot KIICII oTroBopbT Ha BbIIpoca
AQAU € HaAulle BASI3bA B CHAQ CbAeOEH aKT 3a LeAUTe Ha IpMAAraHeTo Ha mpuHUuna ne bis in idem
3a €BeHTYaAHO HaKa3aTeAHO IPOM3BOACTBO B APYTra AOTOBapsllla AbpP>KaBa, 3aBUCU OT TOBA AAAU TO3U
aKT e BASI3bA B CMAQ B AOTOBapsILaTa AbPXKaBa, B KOSITO € ITIOCTAaHOBEH.

[Tpu Bce ToBa oT uaeH 4, maparpad 2 ot ITporokoa Ne 7 xbm EKITY caeaBa, ye nmpuHumMIbT ne bis in
idem, ypepeH B maparpap 1 OT TO3U UYAEH, AOMyCKa BB3MOXKHOCTTa 32 BbH30OHOBsIBaHE Ha
IIPECAEABAHETO, aKO ,HOBU (PaKTM MAM HOBOOTKPUTY OOCTOSTEACTBA“ MOTaT Aa MOBAMSSAT Ha B3€TOTO
pellieHue.

B ToBa oTHoweHMe B Pemenne mo poeao 3orotyxuH c/y Pycust (Ne 14939/03, § 83, 10 despyapu 2009 r.)
ECITY nocraHoBsBa, ye rapaHuusaTa no 4yaeH 4 or Ilporokoa Ne 7 xpm EKIIY ,cTaBa peaeBaHTHa,
KOraTo € 00pa3yBaHO HOBO IIPOM3BOACTBO U IPEAXOAHOTO OINPaBAABaHE MAM OCB)KAAHE Beye € BASI3A0
B crAa“. 3a cMeTKa Ha TOBa He MOTraT Aa ObAAT B3eTU NpeABUA M3BBHPEAHUTE CIIOCOOM 3a OTMSIHA,
KOTaTo TPsibBa AQ Ce OTMPEAEAU AAAU TIPOM3BOACTBOTO OKOHYATEAHO € OMAO mpeKkpaTeHO. Makap Tesu
criocobu 3a OTMSHA Aa Ce fABSBAT IPOABAXKEHNE Ha ITbPBOTO IPOM3BOACTBO, BAM3aHETO B CMAA HA
aKkTa He MOXe Aa 3aBucu oT usnoasBaHeTo um (ECITY, Pemenne mo peao 3oaoryxun c/y Pycus,
Ne 14939/03, § 108, 10 despyapu 2009 r.).

B cayyas Bb3MOKHOCTTa 32 Bb30OHOBsIBAHE Ha PA3CA€ABAHETO MOPAAM OTKPMBAHETO Ha HOBU (DaKTyU
M/VIAM AOKa3aTeACTBa, NpepaBuAeHa B uaeHoBe 246—248 or CIC, He 6u Moraa Aa IMOCTaBU TIOA
cbMHeHMe (akTa, ye pasTAeKAAQHOTO B TAABHOTO IMPOM3BOACTBO OIPEAEAEHME 3a IMpeKpaTsiBaHe Ha
HaKa3aTEAHOTO TPOU3BOACTBO € BASI3AO B CUAQ. BSpHO e, ye TasuM BH3MOXXHOCT He IPEACTABASIBA
,M3BBHPEAEH CIIOCOO 3a OTMsIHA“ MO CMMCbhAA Ha IMOCOYEHaTa IMPAKTMKa Ha EBPOMENCKUST ChA IO
IpaBaTa Ha YOBEKa, HO TS IPEANIOAAra M3BBHPEAHOTO OOpasyBaHe Ha OTAEAHO INPOU3BOACTBO, IPU
TOBa Bb3 OCHOBA HA pa3AMYHM AOKAa3aTEACTBA, a He TIIPEACTAaBASIBA CaMO IIPOABA’KEHME Ha
MPEeKpPaTeHoTO MpPou3BOACTBO. OCBEH TOBA, KaTO Ce UMa IMPeABUA HEOOXOAMMOCTTA AQa Ce IpOoBepu
AAAVL USTHKHATUTE AOKA3aTEACTBA HAMCTMHA Ca HOBM, 32 AQ Ce ODOCHOBE BbH30OHOBSIBAHETO, BCIKO
HOBO ITPOM3BOACTBO, 00pasyBaHO B CHOTBETCTBME C Ta3) BB3MOXKHOCT 32 Bb30OHOBsIBaHe 3a CBIIOTO
AVILIE U 33 CBILIUTE AESHUS, MOXKe Aa Obpae MPOBEAEHO CaMO B AOTrOBapsiljaTa ABp)KaBa, Ha YMATO
TEPUTOPUS € TIOCTAHOBEHO OIpPeAEAEHUETO.
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C oraep Ha M3AOXEHHUTE IO-TOpe CbOOpaKeHMsI Ha IOCTaBeHMUs BBIIPOC CAEABA AQ Ce OTTOBOpH, de
yaen 54 or KIICII TtpsibBa Aa ce TbAKYBa B CMUCBA, 4e OIpPEAEA€HME 3a IpeKpaTsBaHe Ha
HaKa3aTEAHOTO NPOU3BOACTBO U HEIIpeAABaHE Ha CbA, KOETO B AbP)KaBaTa, B KOATO € IIOCTAaHOBEHO, €
mpeyka 3a oOpa3yBaHETO Ha HOBO IIPOM3BOACTBO 3a CBILIUTE AESHMS U CIPSIMO CBIOTO AMIlE, OCBEH
aKo He ODbAAT OTKPUTU HOBU YAMYaBaly ro GakTy M/MAM OOCTOSATEACTBA, CAEABA AQ C€ Pa3TAeXAA
KaTo CbA€OEH aKT, C KOMTO OKOHYAaTEAHO € MPUKAIYMAO HAKa3aTeAHOTO MPOM3BOACTBO IO CMUCDHAA
Ha TO3M YAEH U KOWTO IOPaAM TOBa BB3IPEISTCTBA 00pa3yBaHETO B APyra AOroBapsiia Abp)kaBa Ha
HOBO IIPOM3BOACTBO 3a CBILOTO AUl M 3a CBIUATE AESHUSL.

ITo cbpAeOHUTE pa3HOCKHU

C OrA€A Ha O6CTOHT6ACTBOTO, e 3a CTpaHUTE II0 TAAaBHOTO IIPpOM3BOACTBO HACTOSALUIOTO AE€AO
InpeACTaBAsABaA OTKAOHEHME OT o0MYATHUS XOA Ha NPpOM3BOACTBOTO IIPpE€A 3allMTBalllaTa IOPUCAUKLVA,
IMOCA€AHATA CA€ABA Aa C€ IIpOM3HECe I10 C'bAe6HI/ITe Pa3HOCKMN. PaSXOAI/ITe, HaIIpaB€HM 3a IMPEACTaBAHE
Ha CTAaHOBHMIIA IIPEA C’bAa, pasAMYHM OT TeE€3M Ha IIOCOYEHUTE CTpaHM, HE IIOAAEXKAT Ha
Bb3CTAaHOBsABAaHE.

[To usaoxxenute cprodpakeHyst CbABT (UETBBPTU CHCTAB) peLI:

Yaen 54 or KonBeHuyuATa 3a npuaarade Ha CnopazymeHuero ot lllenren ot 14 ronu 1985 ropuna
MeXAY INpaBUTEACTBaTa Ha AbpkaButre or JIkoHommueckusi cbio3 benearokc, DepepasHa
penyoanka I'epmanusi m @peHckara peny0AMKa 3a NMOCTENEHHOTO NMpeMaXBaHe Ha KOHTPOAA MO
TexHute obOumu rpanuny, nopnucaHa B lllenren (ArokcemOypr) Ha 19 roHu 1990 r., TpsiGBa Aa ce
TBAKYBAa B CMINCBA, Y€ OIpPeAeAeHUe 3a INpeKpaTsiBaHe Ha HAKa3aTeAHOTO IPOU3BOACTBO U
HempeAaBaHe Ha CbhbA, KOETO B ABP)KaBaTa, B KOSITO € MOCTAHOBEHO, € NMpevKa 3a 00pasyBaHETO
Ha HOBO NPOM3BOACTBO 3a CBIIUTE AESIHUSI U CIOPSIMO CBIIOTO ANIle, OCBEH aKo He Obaar
OTKPUTU HOBHU yAMYaBamm ro ¢akTu u/MAM OOCTOSTEACTBA, CA€ABA Aa Ce pasrAekpa KarTo
CbAE0EH aKT, C KOWITO OKOHYATEAHO € NMPUKAIYMAO HAKa3aTEeAHOTO NMPOU3BOACTBO MO CMUCBAA
Ha TO3M YAE€H M KOWTO NOpaAul TOBa Bb3NPEIsITCTBA OOpa3yBaHETO B Apyra Aorosapsina
Abp>KaBa Ha HOBO NPOU3BOACTBO 3a CBIOTO AULE U 32 CBIINTE AESTHUA.

[MTopnucu
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