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W CO0pHUK CbAEOHA MPAaKTUKA

PEIIEHME HA CBAA (4eTBbpTU CHCTAB)

28 roan 2016 ropmHa*

sl IpetoanimaaHo 3anurBaHe — CIIENIHO MPEAULIMAAHO TPOU3BOACTBO — [TOAUILIENICKO U ChAEOHO
CbTPYAHMYECTBO IO HaKa3aTeAHOINpaBHU BbIpocu — PaMmkoBo pemenne 2002/584/I1BP — Yaen 26,
nmaparpad 1 — EBpomericka 3amoBep 3a apect — I[Tocaepuii ot mpepaBaHeTo — [lpucmapaHe Ha cpoka
Ha 3apbp)KaHe B M3ITbAHSBAIIATa Abp)KaBa yAeHKa — [loHsATHe ,3apabpkaHe” —
OrpaHuyvaBaiy CBOO0AATa MEPKU, pa3AMYHM OT HacCTaHsBaHe B 3aTBOp — AoMallleH apecT, CbYeTaH C
HOCeHe Ha eAeKTPOHHA rpMBHa — XapTa Ha OCHOBHUTE IMpaBa Ha EBpomeickus cbio3 —
Yaenose 6 u 49“
ITo aero C-294/16 PPU
C IIpeAMeT IPEAMLIMAAHO 3allMTBaHe, OTIIpaBeHO Ha ocHoBaHMe uaeH 267 ADOEC ot Sad Rejonowy dla
Lodzi — Srédmiescia w Lodzi (Paitonen cbp Aoa3 — Aoa3 uentsp, [Toama) ¢ akt ot 24 man 2016 r.,
nocTbpnva B Cbaa Ha 25 mant 2016 1., B paMKUTe Ha MPOU3BOACTBO IO AEAO
JZ
cpeuyy
Prokuratura Rejonowa L.6dZ — Srédmiescie,

CBbABT (ueTBBpTU CBCTAB),

cberosiny ce or: T. von Danwitz, mpeacepatea Ha cbcraBa, C. Lycourgos (aokaapuuk), E. Juhdsz,
C. Vajda, u K. Jurimée, cpauy,

reHepaseH apBokar: M. Campos Sanchez-Bordona,
cekpetap: M. Aleksejev, apmunucTtparop

MMpEABUA M3AOXXEHOTO B IIMMCMEHaTa (basa Ha IIPpOM3BOACTBOTO U B C’bAe6HOTO 3acepaHNne oT 4 oAun
2016 r.,

KaTo MMa MpPeABUA CTAHOBUILATA, IPEACTABEHM:
— 3a IIOACKOTO IIPaBUTEACTBO, OoT B. Majczyna u J. Sawicka, B kauecTBOTO Ha mpeACTaBUTEAN,
— 3a TepMaHCKOTO MpaBuTeAcTBO, OT T. Henze u M. Hellmann, B kauecTBOTO Ha MpeACTaBUTEAH,

— 3a mpaButeAcTBoTO Ha ObepnHeHOTO KpaactBo, oT C.R. Brodie, B KauecTBOTO Ha MpPeACTaBUTEA,
noarnomarada ot D. Blundell, barrister,

* E3mk Ha TIPOM3BOACTBOTO: ITOACKU.
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— 3a EBpomernickara komucus, or M. Owsiany-Hornung u S. Griinheid, B xauyectBoTo Ha
MIPEACTaBUTEAM,

CA€A KaTO M3CAYIIA 3aKAIOUEHMETO Ha TeHEPAaAHMsI aABOKAT, MIPEACTABEHO B CbAEOHOTO 3acepaHue OT
19 oau 2016 1.,

IIOCTAHOBM HACTOAIIOTO

Pemenne

[TpeloAMILIMAAHOTO 3amUTBaHe Ce OTHacs AO TDBAKYBaHeTO Ha 4YAeH 26, maparpadp 1 or PamxoBo
petrenue 2002/584/T1BP Ha CoBera ot 13 ronu 2002 ropAMHa OTHOCHO €BpOIIENICKaTa 3alOBeA 32 apecT
U TIPOLIeAYPUTE 3a INpepaBaHe MexXAY AbpkaBute yaeHku (OB L 190, 2002 r., crp. 1; CreuuaaHo
nspaHme Ha ObArapcku esuk, 2007 r., raaBa 19, Tom 6, crp. 3), usmeHeHo ¢ PaMKoOBO pelieHme
2009/299/T1BP na CsbBera ot 26 despyapu 2009 r. (OB L 81, 2009 r., cTp. 24) (Hapu4yaHO MMO-HATATHK
»PamkoBo peuienne 2002/584%).

3anuTBaHeTO e OTIIPaBeHO B paMKUTe Ha criop MexXAy JZ u Prokuratura Rejonowa Lédz — Srédmiescie
(PartonHa mpokyparypa Aoa3, [ToAmma) mo moBoA MCKaHeTO Ha JZ OT o0uus CPOK HA HAKA3aHUETO
AMIIaBaHe OT CBOOOAR, Ha KOoeTo e OMA ocbaeH B Iloalra, pa Obae IMpUCIAAHAT CPOKBT, Mpe3 KOWTO
M3ITbAHSIBAIL[ATA €BPOIIeJiCKaTa 3arlOBeA 32 apecT AbpKaBa YAEHKa, a MMeHHO OOeAVHEHO KPaACTBO
Beankobpuranusi u CeBepHa VIpAaHAMs, € mpuaarasa IO OTHOIIEHVE HA HEro €eAeKTPOHHO
HaOAIOAEHME Ha MECTOHAXO)XXAEHMETO HapeA C AOMallleH apecT.

IIpaBHa ypeaba

EKITY

Yaen 5 or EBpomeiickaTa KOHBEHLMs 3a 3alljMTa Ha IIpaBaTa Ha 4YOBEKa M OCHOBHUTE CBOOOAM,
nmopnucaHa B Pum nHa 4 HoemBpu 1950 r. (Hapuuana mo-uararbk ,EKITY), e osaraaBen ,IIpaBo Ha
cBoOOAQ M curypHocT” u B maparpad 1 oT Hero ce mocouBa, uye ,[B]ceKM MMa IpaBO Ha CBOOOAA U
CUTYPHOCT".

Xapmama

Yaen 6 or XapraTa Ha OCHOBHMTE IpaBa Ha EBpomerickusi b3 (HapuyaHa MO-HATaTBK ,Xaprara“) e
o3arAaBeH ,[IpaBo Ha cBOOOAA M CUT'YPHOCT® U B HETO Ce IOCOYBA, Y€ ,[B]ceKM MMa ImpaBo Ha CBOOOAA
M CUTYPHOCT".

Yaen 49 ot Xaprata e o3saraaBeH ,lIpMHLIMIM Ha 3aKOHHOCT U IIPONOPLIMOHAAHOCT Ha
MPeCThIIAEHMETO U HaKazaHueTo“ u B maparpad 3 OT Hero ce mocoyBa, 4ye ,[T]eXXecTTa Ha HaKa3aHUSITA
He TpsiOBa A2 O'bAe HeChpa3MepHa CIIPSIMO MPECTBIIAEHUETO .

Yaen 52 ot Xaprara e osaraaBeH ,O0XBaT M THAKYBaHe Ha IpaBaTra UM IPUHLUIINUTE" M CHLAACHO
naparpadu 3 u 7 OT Hero:

23 ,A,OKOAKOTO HacCTOAIaTa XapTa CbADP)Ka IIpaBa, CHbOTBETCTBALIM HaA IIpaBa, IapaHTUpaHU OT

[EKTTY], TexHusaT cMUCbA M OOXBAT ca ChIIUTE KaTO AAA€HUTEe UM B IocodeHata Kousenuwmsa. Tasu
pasnopeaba He mpeun mpaBoTo Ha Cblo3a AQ MPEAOCTaBs MO-IIMPOKA 3aLUTA.

[...]
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7. PaSHCHeHI/IHTa, M3rOTBEHM 3a Aa HaAIIpaBASIBAT TDHAKYBAHETO Ha HaCTOJjLaTa XapTa, ce B3ematr
HAaAAEXHO IIOA BHMMaHNME OT IOPpUCAUKIUNTE Ha Cpio3a 1 Ha ADP>KaBUTE YAEHKU".

Pamkoso pewenue 2002/584

B cpobpaxenue 12 or PamxoBo pemenue 2002/584 ce mocouBa, Ye B IIOCAEAHOTO cCa CIIa3eHU
OCHOBHMUTE ITIpaBa 4 TO € CboOpa3eHo C MpMHLMINUTe, MpusHaTu B uaeH 6 EC u orpasenu B XapTtara, u
Mo-CIlelMaAHO B raaBa VI oT Hes.

CopraacHo yaeH 1, maparpad 3 OT ITOCOYEHOTO PaMKOBO pelIeHye:

»PaMKOBOTO pellleH/e HsIMa AelCTBYe IO OTHOIIEeHMe Ha M3MeHeHVe Ha 3aAbA’KEHMEeTO 3a CIla3BaHe Ha
OCHOBHUTE IIpaBa ¥ OCHOBHUTE IPABHU MMPUHLINIIM, 3aAerHaAu B uaeH 6 [EC]“

Yaen 12 ot ChIJOTO PaMKOBO DPEIICHME € 03arAaBE€H ,,Sa,A,bpmaHe Ha A]/IL[eTO“ I B HETrO Ce IIPEABIDKAQA
CA€AHOTO:

»Koraro Aniero e 3apbp>KaHO Bb3 OCHOBA Ha €BPOIIEIICKa 3allOBEA 3a apecT, U3ITbAHABAIIUAT ChAeOeH
OpraH CAeABa AQ B3eMe pellleHle AAAM TO AQ OCTaHe 3aAbP>KaHO ChIAACHO IPABOTO HA M3ITbAHsBALIATA
Abp>KaBa 4AeHKa. AULETO MOXKe Aa ObAe OCBOOOAEHO BPEMEHHO IO BCSIKO BpeMe B ChOTBETCTBUE C
HalJMMOHAaAHOTO IIpaBO Ha M3ITbAHABAllaTa AbprKaBa YA€HKA, IIPU YCAOBME Y€ HEVMH KOMIIETEHTEH OpraH
B3eMe MepKM, HeOOXOAVMU 32 NPEAOTBPATsIBaHE YKPMBAaHETO My

Yaen 26 or PamxoBo pemenne 2002/584, osaraaBeH ,llpucrnapaHe Ha cpoka Ha 3aAbpKaHe B
M3ITbAHSBAILATA ABP)KaBa YAEHKA“, e BKAIOUEH B raama 3, ,IIpaBHM mOcCAeAMIM OT IpeAaBaHETO®, U
rAQCHU:

21 ]/IsAaBamaTa Abp’KaBa YA€HKa Tpﬂ6Ba Ad TIpUCIIAAHE CpOKa Ha 3aAbpP)XaHETO Bb3 OCHOBA Ha
eBponeﬂCKaTa 3aIllOBEA, 3a apeCcT OT LeAMA CPpOK Ha 3aAbplKaHe, KOWTO CA€ABa AQ 6’I)Ae U3TDBPIISAH B
Ta3dnM CTpaHa B pe€3yATaT OT IIOCTaHOBJBAaHE€ Ha IIpUCbAa 3a AMIIaBaHE OT CBO6OA3 VAW MAPKa,
M3VICKBallla 3aAbpiKaHe.

2. 3a Tasu uUeA usgaara MHPOpPMAUMS OTHOCHO CPOKa Ha 3aAbp’KaHeTO Ha AMLETO Bb3 OCHOBa Ha
eBpOIIENICKa 3aII0BeA 3a apecT TpsibBa Aa ObAe MpeAOCTaBeHa IPU NPEAABAHETO OT M3ITbAHSIBAILVS
CcbA€OEH OpraH MAM OT IIOCOYEHMS IO CHMAATa Ha YAEH 7 L|eHTPAaA€H OpraH Ha M3AaBalusl CbAeOeH
opraH”.

Iloackomo npaso

B uaen 63, maparpap 1 or Kodeks karny (Hakasareaen xopexc) ot 6 roHu 1997 r. (Dz. U. Ne 88,
no3uuusa 553) ce TpPEABIDKAQ, Y€ OT HAAOXKEHOTO HaKa3aHue ce IIPUCIIAAAT CPOKOBeTe Ha
AEVICTBUTEAHO AMIIABaHE OT CBOOOAA CbC 3aKPBIASIHE Ha I'bAE€H A€H, KaTO €AMH AEH AEVICTBUTEAHO
AMIIaBaHe OT CBODOAQ € paBeH Ha €AMH AEH HaKa3aHVe AMIIaBaHe OT CBOOOAQ, HA ABa A€Ha HaKasaHue
C orpaHMYaBaHe Ha CBOOOAQ VIAM Ha ABE AHEBHM CTaBKM Ha HakaszaHue raoba. EAMH AeH 1o cMucbaa Ha
mocovyeHusi 4yAeH 63, maparpad 1 e paBeH Ha mepuop OT 24 4yaca, CUMTAaHO OT MOMEHTa Ha
AEVICTBUTEAHOTO AMILIABaHe OT CBOOOAA.

CoraacHo uaed 607f or Kodeks postepowania karnego (HakaszaTeaHo-mpoliecyaaeH KOAEKC) OT 6 IOHU
1997 r. (Dz. U. Ne 89, nmo3uuus 555, Hapu4aH MO-HAaTaThK ,HakasaTeAHO-TIPOLieCyaAHUST KOAEKC), C
KOATO pasnopepba B MOACKMS IPaBeH peA Ce TPAHCIOHMpa YAeH 26, maparpad 1 or PamMkoBo peleHue
2002/584, OoT HAAOKEHOTO MAM U3ITbAHEHOTO HaKa3aHue ce IPUCIAAAT CPOKOBETE Ha AEVICTBUTEAHO
AMIIaBaHe OT CBOOOAQ B M3ITbAHSBAIIATA 3aIOBEATA 32 apecT Abp)KaBa YA€HKa BbB Bpb3Ka C
MIpeAABaHETO.
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CIIOp’bT IO TAABHOTO IIPOU3BOACTBO I MPEIOAUNVAAHUAT BBIIPOC

C npuchpa ot 27 mapt 2007 . Sad Rejonowy dla Lodzi — Srédmiescia w Lodzi (Paitonen cbp Aoas —
Aop3 uentsp, IToaura) Haaara Ha JZ HakasaHue AMIIABaHe OT CBOOOAQ 32 CPOK OT TPU TOAVIHU U ABa
Mecela.

Tbi1 KaTO JZ ce yKpuBa OT IOACKOTO IIPaBOCbAME, Cpellly Hero e M3AAAE€HA eBpOIleiicKa 3aroBep 3a
apect. Ha 18 roHu 2014 r. JZ e apectyBaH oT BAaacTuTe B OOEAVHEHOTO KPAaACTBO B M3ITbAHEHME Ha
eBpOIIeNicKaTa 3aIll0BeA 3a apecT U e 3aAbpKaH IMop cTpaka Ao 19 1onHu 2014 r. C pemenue ot 25 10HU
2015 r. mocoveHaTa OPUCAUKLMS MPUCTAAQ TO3U CPOK OT HAKa3aHMETO AMIIaBaHe OT CBOOOAQ, KOETO
JZ tpsi6bBa A2 u3Tepnu B [Toama.

JZ e ocBoboaeH cpely 3amAaijaHe Ha rapaHuus B pasmep Ha 2000 GBP (6puraHcku Ampu) u ot
19 1oum 2014 r. Ao 14 man 2015 1. e 3aABAXKEH Aa mpeOMBaBa Ha MOCOYEHMsI OT Hero aapec ot 22,00 u.
A0 7,00 4. CyTpMHTA, KaTO TOBa 3aAbAXKEHIUE € ChYeTaHO C eAeKTPOHHO HabAtopeHne. OcBeH ToBa JZ e
3aAbAXKEH AQ Ce sIBSIBA B IIOAMLEVICKO YIIPAaBA€HME — ITbPBOHAYAAHO BCEKM A€H OT CEAMMILIATA, a CAEA
KaTo M3MMHABaT TP Mecelld, TpU IIbTU ceAMUYHO, MexXAy 10,00 4. 1 12,00 u.; 3abpaHeHO My e Aa UCKa
M3AQBAHETO Ha AOKYMEHTHU, C KOUTO MOXKE Ad ITbTYBA B YY>KOMHA, U € AABKEH HEIPEKbCHATO Ad AbPXU
y cebe cu BKAIOYEH U 3apepeH MoOuaeH TeaedoH. Te3u Mepku ca mpuaaraHu po 14 man 2015 r.,
KOraTo JZ e mpepapeH Ha IOACKUTE BAACTU.

Ilpep s3ammTBalaTa OPUCAMKLMA JZ MCKa OT CpOKa Ha HAAOXKEHOTO MY HaKa3aHMe AMIIABaHE OT
cBOOOAA AQ Ce TpUCIIAAHE CPOKBT, Ipe3 KOWTO € OMA IOCTaBeH IOA AoMalleH apecT B O0eAMHEHOTO
KPaACTBO U IIOAAOXKEH Ha €AeKTPOHHO HabawopeHre. Toil MO-ClIELMAAHO TBBPAY, Y€ CBIAACHO
yaeH 26, maparpad 1 or PamkoBo pemenye 2002/584 peleHnuero 3a NPUCIIAAQHETO Ha CPOKA Ha
MspKaTa 3a HEOTKAOHEHNe OT CPOKa Ha HAaAOXKEHOTO HaKaszaHue Tps6Ba Aa ce B3eMe Bb3 OCHOBA Ha
AevicTBaiuTe pasnopepabu B OOeAMHEHOTO KPaACTBO, IO CMAATa Ha KOMTO MspPKa 32 HEOTKAOHEHUe,
KOSITO Ce CbCTOM B IIOCTaBSIHE Ha CHOTBETHOTO AMII€ TIOA €AEKTPOHHO HAaOAIOA€HME B IPOABAKEHME
Ha OCeM MAM IIOBeYe Yaca Ha A€H, TpsiOBa — CIIOpeA HEro — Aa Ce CUMTA 32 HaKasaHMe AMIIaBaHE OT
cBO0OOAA.

B ToBa oTHOIIEHME 3anuTBallaTa PUCAUKLINA ITOCOYBA, Y€ I10 6PI/ITaHCKOTO IIpaBO IMPUCIIAAAHETO Ha
CPOKOBETE€ Ha AOMAaIIE€H apecT, Cb4Y€TaHU C €AEKTPOHHO Ha6AIOAeHI/Ie Ha MECTOHaAXO>XAEHMETO, OT
CpOKa Ha HAAOXEHOTO HaKa3aHM€ € BB3MOXXHO CaMO aKO CPOKOBETE€ Ha AOMaAlIE€H apecT ca OuAU
paBHU IIOHE Ha AEBET Yaca AHEBHO UM 4€ II0 IIPMHIUII IIPUCITAAAHETO 3aciaAra IOAOBMHATa OT CpOKa Ha
IIprAaraHe Ha MspKaTa CbC 3aKPbIrAsdHE AO ITbA€H AE€H.

3anuTBalaTa IOPUCAMKLMS [IOCOYBA, Ye TOPaAM HAaAOXKEHOTO Ha JZ 3aAbAXKEHMe AQ He Hallycka AOMa
CU TIpe3 HOLITa TOM e 3aryOMA paboTara cu, Thil KaTo TS € OuAa BpeMeHHa U pabOTOAATEAST My He e
OMA AABXEH Aa CbOOpassiBa pabOTHOTO BpeMe C BB3MOXKHOCTUTe Ha JZ. OcBeH TOBa Ipe3 IIbpPBUTE
TPU Mecelja OT CpPOKa Ha AOMallleH apecT JZ OMA AABKEH Ad Ce sIBSBa B IOAMLIENCKM Y4acCTbK,
OoTAaAeyeH Ha OKOAO 16 km oT MecToXuBeeHeTO My, BCEKM AeH OT cepamuuara Mexay 10,00 4.
n 12,00 u. EABa cAep KaTo M3MUHAAKM TPU MecCella, YeCTOTaTa Ha IOCelleHMsTa OMAa CBeAeHa A0 TpuU
ITPTU CEAMUYHO U Ha JZ OMAa AapA€HA BB3MOXKHOCTTA AA Ce SABSIBA B IO-OAM3KO AO MECTOXUBEEHETO
MY MOAMLIENCKO yIpaBaeHue. [Ipe3 To3u mepuop JZ He MOI'bA Aa cu HaMepu paboOTa, KOSTO OT TA€AHA
TOYKa Ha JacoBeTe AQ € CbBMeCTMMa C Bb3MOKHOCTUTe My. ITopaau TOBa TOM CTOSIA B XXMAMIIETO CU
32€AHO CBC CBOUTE Aelja, KaTO caMo >KeHa My paboreaa.

Crnopep 3anmuTBalaTa IOPUCAUKLMS THAKYBAHETO HAa CBADBPXKALIOTO Ce B 4YAeH 26, maparpad 1 or
PamkoBo pemeHue 2002/584 mnoHsATHE ,3apAbp)KaHe“ € OT ChLIECTBEHO 3HAY€HME 32 IMPABUAHOTO
ThAKYBaHE I TIpUAAraHe Ha HALMOHAAHWUTE paslopeAOdM, AaBal BB3MOXXHOCT 3a HaMaAsiBaHe Ha
CpOKa Ha HakKasaHMATAa AMIIaBaHe OT cBobopa U cpep kourto e uyaeH 607f or
HakasaTeAHO-TIpoliecyaAHUsI KOAEKC, KOSITO pas3lopeAda € BbBeAeHa B IOACKOTO 3aKOHOAATEACTBO C
LieA TpaHcroHupaHe Ha PamkoBo pemieHue 2002/584.
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B ToBa oOTHOLIEHMe 3anuTBallaTa OPUCAMKLMS OTOEAsI3Ba, 4Ye TDbAKYBAaHETO Ha IOHSATUETO
»AEVICTBUTEAHO AMIIaBaHe OT cBobopaa“ mo uyaeH 607f or HakasaTreAHO-TpollecyaAHus] KOAEKC e
M3TOYHUK Ha PasHOTAACKS B ChAeOHATa MPaKTUKA U B AOKTPUHATA.

3anuTBalaTa IOPUCAMKLIMS CYUTA, Ye NpeABMA CboOpakeHue 12 or PamkoBo pemrenue 2002/584 u
yaeH 6 AEC, TbaKyBaHeTo Ha uAeH 26, maparpad 1 OT ToBa paMKOBO pellleHue TpsiOBa Aa ce
M3BDBPIIY, KaTo ce B3eMe NpepBup uyaeH 5 or EKITY u HeroBoTro ThAKyBaHe oT EBpomenickus cbp 1O
IpaBaTa Ha yoBeKa.

Ot Tax CA€ABAAO, Y€ HALUMOHAAHMAT CDbA TpH6Ba Ada MOJXE Aa IIPELUEHU AAAU IIO0 PA3TAE€KAAHOTO OT
HEro A€AO0 CBbBKYIIHOCTTAa OT MEPKH, IIPUAOXKEHU CIPpAMO OCBAEHOTO AMLE, U TAXHATA
MPOADBAKUTEAHOCT IIO3BOASBAT Ad CE IIpUEME, Y€ TE€3U MEPKU IIPEACTABAABAT ANIIaBaHE OT CBO6OAa n
CbOTBETHO — BBH3 OCHOBA HAa BCUYKM OTHOCUMU IIPpAaBHU HOPMU U CA€A KAaTO C€ IPUAOXU NPUHUUITDT
Ha CbOTBETCTBAIlO THPAKYBAaHE€ — €BEHTYAaAHO Aa INPUCIIAAHE CPOKa, IIpe3 KOWTO Te3u MEpKU ca ce
IIpUAaraAy, OT CpokKa Ha HAaAOXK€HOTO HaKadaHNe AUIIaBaHE OT CBO6OAa.

OcBeH TOBa CHopeA 3anuTBalljaTa IOPUCAMKLMS Bb3IPUEMAHETO HA TSCHO ThAKYBaHe Ha IOHATUETO
»3aAbpKaHe", orpaHUYaBalll0 MpUAaraHeTo Ha 4yAaeH 26, maparpad 1 ot PamxoBo pemeHue 2002/584
camo A0 KaacuueckuTe GOpMM Ha AMIIaBaHE OT CBOOOAQ KAaTO HACTaHsIBaHE B 3aTBOP MAM 3aAbp)KaHe B
apecT, OM MOTAO A2 AOBEAE AO HapyllaBaHe Ha IMPMHLMIIA Ha IPOIOPLVOHAAHOCT, 3aKpeleH B YAeH 49,
naparpad 3 ot Xaprara.

3anuTBalmaTa HOPUCAMKLIUS IOCOYBA, Y€ OCOOEHOTO 10 AEAOTO B TAABHOTO IPOU3BOACTBO €
HATPYIIBaHETO HA PA3AMYHM MEPKM 32 HEOTKAOHEHME, KOWUTO, B3€TU 3aeAHO, OMxa MOTAM Aa ce
PasrAeXAaT KaTro AMiaBaHe OT cBoboaa. IlpuaaraHeTro Ha Te3u MeEPKU B MPOABAXKEHUE HA HSIKOAKO
Mecella B KpailHa CMeTKa OM MOTAO AQ Ce CYeTe 3a AOI'bAHUTEAHO HaKasaHMue, U3THPIISTHO 3a ChIIOTO
HapyllleH/e KaTo TOBa, 32 KOETO Ha OChAEHOTO Aulie Beye e OMAO HAaAOXKeHO HaKa3aHMe AMIIaBaHe OT
CcBOOOAQ 32 MPOABAKUTEAHO BpeMe. B TOBa OTHOILeHMe 3amuTBallaTa IOPUCAMKLMS TOCOYBA, 4e IO
BpeMe Ha AOMAIIHUS apecT JZ He e MOI'bA A CUM HaMmepu paboTa KaTO HAETO AULlE, KOSATO Ad €
CHBMECTMMA C HAAOXKEHUTE MY 4aCOBU OTPaHMYEHNsI, U Ye ChIIpyrara My € ITOHeCAa LisiAaTa TeXeCT II0
MOAAPB)KKATa Ha AOMaKMHCTBOTO.

ITpu toBa moaoxxenue Sad Rejonowy dla Lodzi — Srédmieécia w Lodzi (Paitonen c¢ba Aoa3 — Aoa3
LEHT'HP) pelllaBa Aa CIIpe MPOU3BOACTBOTO U Ad MOCTaBu Ha CbAaa CAEAHUS MIPEIOAUIIMAAEH BBHIIPOC:

»IpsibBa Au yaeH 26, maparpad 1 or PamkoBo pemenne [2002/584] BbB Bpb3Ka ¢ uaeH 6, maparpadu 1
u 3 [AEC] n uaen 49, naparpad 3 ot [XapTara] Aa ce ThAKyBa B CMUCBA, Y€ IOHATHETO ,3aAbpKaHe”
obXxBallja 11 MpUAAraHMTe OT M3ITbAHSIBAILATA AbP)KaBa YAEHKA MEPKM, KOUTO Ce ChCTOSAT B €AEKTPOHHO
HaOAIOAEHME Ha MECTOHAXO)XXAEHMETO Ha ITIOCOYEHOTO B 3aIIOBEATA AULle HapeA C AOMallleH apect?”.

ITo ciemtHOTO MPOU3BOACTBO

3anuTBalaTa IOPUCAMKLIMS UCKA HACTOSIIOTO MPEAULIMAAHO 3alIUTBaHe AQ ObAE Pa3TAEAAHO IO peAd
Ha CITEIIHOTO MPEIANLIAAHO IIPOU3BOACTBO, IPeABUAEHO B YAeH 107 ot IlponeaypHus mpaBUAHMK Ha
Cpaa.

B moakpena Ha MCKaHETO CM 3alMTBalllaTa IPUCAUKLMATA TIOCOYB], e JZ € 3aAbpKaH, KaTO CPOKBT Ha
HAAOXKEHOTO MYy HaKaszaHue AulaBaHe OoT cBoOoaa m3tuya Ha 9 mapt 2017 r. OcBeH TOBa CIOpeA Hes,
aKo ce OKaKe, Ye OT CpOKa Ha TOBA HaKasaHMe AUIIABaHE OT CBOOOAA TPsiOBa AQ Ce TPUCIIAAHE LEAUSIT
CPOK Ha AOMAIIIeH apecT, ChYeTaH C eAeKTPOHHO HabAIOAEHUE, & UMEHHO MepuoAbT oT 19 oun 2014 r.
A0 14 mait 2015 r., JZ TpsiOBa He3abaBHO Aa ObAe OCBOOOAEH OT MSCTOTO 3a AMILIABaHe OT CBOOOAA.
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HOPHAI/I TOBa 3alMTBallaTa OPUCAMKLNA CUUTA, Y€ MOMEHTDHT Ha €BEHTYaAHOTO OCBOGO)KAaBaHe Ha ]Z
INpAKO 3aBUCUM OT MOMEHTAa Ha IIPOM3HACSAHE Ha C'bAa N0 INpEIAMIMAAHO 3aIllMTBaHE, C KOETO €
Cce3VpaH.

B ToBa oTHOueHUe TpsiOBa Aa ce IMOAYEpTae, HA ITbPBO MSICTO, Ye HACTOSIOTO IPEIAULIMAAHO
3almMTBaHe Ce OTHAacid AO TbAKyBaHeTOo Ha PamkoBo pemenue 2002/584, momapamo B obxBaTa Ha
pasnopeAbuUTe OT YacT Tpera, AsIA V — KOIITO Ce OTHACS 3a MPOCTPAHCTBOTO HAa CBOOOAQ, CUTYPHOCT U
npaBocbare — ot AoroBopa 3a ¢dyHkumoHupaHero Ha EC. [Topapu ToBa 3amMTBaHETO MOXe Aa Ce
pasraeAa Mo pepa Ha CIEIIHOTO MPEAULIMAAHO TPOU3BOACTBO.

Ha BTOpO MsicTO, IO Cce OTHACS AO KpUTepysl 3a CIELIHOCT, CbrAAaCHO NpakTukara Ha Cbpaa caepBa Al
ce B3eMe MPeABUA OOCTOSITEACTBOTO, e TIOHACTOSIIIEM 3aMHTEPECOBAHOTO AULiE IO AEAOTO B FAABHOTO
IIPOM3BOACTBO € AMIIEHO OT CBOOOAQ M Ye MPOABAXKABAHETO HA 3aABP)KAHETO MY 3aBVICU OT M3X0AQ Ha
CIopa B TAQBHOTO IPOM3BOACTBO (BX. B TO3M CMUCBA pelienne ot 24 man 2016 r., Dworzecki,
C-108/16 PPU, EU:C:2016:346, T. 22 u unMTMpaHaTa CbAeOHA NIPaKTMKA). B pasraexxaaHus cayvait ot
AQHHUTE, TPEAOCTaBEHM OT 3aluTBalllaTa IOPUCAUKLMSA UM MPUIOMHEHM B TOYKa 27 OT HACTOSIIOTO
pellieHe, € BUAHO, Ye TIOHACTOsIeM JZ e AUIIEH OT CBOOOAQ U Ye TIPOABAKABAHETO HA 3aAbP)KAHETO
My 3aBUCU OT peleHMeTo Ha Cbaa, Thi1 KaTO YTBbpAUTEAeH OTroBop Ha CbAa Ha MOCTAaBEHMsI BBIIPOC
MOJKE AQ AOBEAE AO He3a0aBHOTO My OCBOOOKAABaHe.

IIpu ToBa moaoxeHue Ha 6 10HM 2016 I. IO MPEAAOKEHME Ha ChAUATA AOKAAQAUMK U CA€A U3CAYIIBAHE
Ha TEeHepaAHMsA AABOKAT 4YeTBbPTM CbCTaB Ha (CbAa pellM AQ YBOXM MCKAaHETO Ha 3aluTBalaTa
IOPUCAVIKLIMSL 32 pasTA€XKAQHE HA HACTOSAILOTO NPEIAMLMAAHO 3alMTBaHe IO pepa Ha CHENIHOTO
MPEAMLIMAAHO IIPOU3BOACTBO.

ITo nperoAuBaAHUSA BBIPOC

C BbpOpoca cM 3anuTBallaTa IOPUCAMKLMS IO CBIIECTBO MCKA Ad C€ YCTAaHOBU AAAU YAeH 26,
naparpad 1 or PamxoBo pemenue 2002/584 TpsiOBa pa ce ThAKYBa B CMUCDA, Ye KaTO ,3aAbpKaHe” 1o
CMUCbAQ Ha Ta3u pasmopepba Morat Aa ce KBaAuUUUMPAT MepPKM KAaTO AOMAlleH apecT C
MPOABAXKUTEAHOCT A€BeT Yaca IIpe3 HOIITa, CbhyeTaH C HabOAIOAEHME Ha CBOTBETHOTO AULe 4Ype3
€AeKTPDOHHA TPMBHA, CbC 3aAbAXKEHME 3a SIBSBaHE BCEKM AEH MAU HSIKOAKO ITBTM CEAMUYHO B
MIOAVILIEVICKO YIIpaBAEHME B OIPEAEAEHM YacOBE M CbC 3a0paHa AQ Ce MCKa M3AABaHETO Ha AOKYMEHTH,
C KOUTO MOJXKE Ad Ce ITbTyBa B 4y>KOMHA.

Haii-nanpep TpsibBa Aa ce NpPUIIOMHY, 4e OOBBp3BalMAT Xapakrep Ha PamkoBo pemenue 2002/584
3aAbAXKaBa CbAECOHMAT OpraH Ha M3AaBalllaTa eBpOIleNiCKaTa 3aloBeA 3a apecT ABbp)KaBa YAEHKa Aa
M3BBPIUIM CbOTBETCTBAIIO THAKYBaHE Ha HALIMOHAAHOTO IpaBo. ITopapu TOBa NOCOYEHMST OpPraH e
AADXKEH AQ THAKYBa HALIMOHAAHOTO CU IIPaBO, AOKOAKOTO € Bb3MOXKHO, C OTA€A Ha TeKCTa U LIeATa Ha
TOBa PaMKOBO peIlleHNe, 32 AQ Ce€ IOCTUTHE IPECA€ABAHATA OT pelleHNeTO LieA (BX. B TO3U CMUCBHA
peutenue ot 5 centemBpu 2012 r., Lopes Da Silva Jorge, C-42/11, EU:C:2012:517, 1. 53 u 54 nu
LUTHpaHaTa ChAeOHA MMPAKTUKA).

HecbpMHeHO TOBa 3apAbAXKeHME 32 ChOTBETCTBAIO ThAKYBaHE Ce OrpaHMyaBa OT OOIMTe NMPUHLMIYN Ha
IIPaBOTO M HE MOXKE AA CAYXKM 3a OCHOBAa Ha TbAKyBaHe contra legem Ha HalMIOHAaAHOTO IIpaBo.
CrplieBpeMeHHO NPUHLMITBT 32 CbOTBETCTBAILO THAKYBaHe M3MCKBA HALMOHAAHUTE IOPUCAVKLIMM Ad
M3IOA3BAT BCUYKM CBOM IIPaBOMOILMS, KaTO B3eMaT IPEABMA LISIAOTO BBTPEIIHO IIPaBO U KaTo
NIPUAOXKAT TIPU3HATUTE OT IIOCAEAHOTO METOAM 32 TDbAKYBaHe, 32 Aa TapaHTMpaT ITbAHATa
epeKTUBHOCT Ha CHOTBETHOTO PaMKOBO pellleHMe U Ad CTUTHAT AO paspelleHle, KOeTO CbOTBETCTBA
Ha TpecAeABaHATa OT Hero LeA (BX. B TO3U CMUCDHA pelienne ot 5 cenremBpu 2012 r., Lopes Da Silva
Jorge, C-42/11, EU:C:2012:517, 1. 55 u 56 u yuTupaHata CbA€OHA MMPAKTUKA).
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CopraacHo uaeH 26, maparpa¢p 1 or PamkoBo pemrenue 2002/584 uspaBaimata AbpkaBa YAEHKa
MpUCIIaAQ CPOKA Ha 3aABP’KAHETO B pe3yATaT HA M3ITbAHEHMETO Ha eBpOIleiiCKaTa 3alloBeA 3a apecT OT
o0ImMsI CPOK Ha AMIIaBaHE OT CBOOOAQ, KOMTO CAeABa Ad ObAe M3TBPISIH B Tasy AbpKaBa YAEHKa
MOpaAM IOCTAaHOBsABaHe Ha IIPUCbAA MAM OIpeAeAssHe Ha MsApKa 3a HEOTKAOHEeHMe, BKAKYBAlli
AMIIIaBaHe OT CBOOOAA.

Crniopep mocTostHHaTta npakTuka Ha ChAaa KaKTO OT M3MCKBAHETO 32 €AHAKBO MPMAAraHe Ha MPaBOTO Ha
Cpi03a, TaKa U OT IPUHLUIIA 32 PABEHCTBO CAEABa, ue pasmopepba ot mpaBoTo Ha Cbi03a, YMITO TEKCT
HE CbABP)KA HUKAKBO M3PUYHO TIpenpailaHe KbM IPABOTO HA ADBP)KABUTE YAEHKU C OTAEA Ha
OIPEAEASTHETO HAa HEMHMsI CMUChA M 00OXBaT, TpsiOBa MO NPUHLMI AA IOAYYM CAMOCTOSITEAHO U
€AHAKBO TbAKYBaHE HaBCSIKbAe B EBpomenickust cbio3 (BK. B TO3M CMUCBA pelleHusi oT 17 10Au
2008 1., Koztowski, C-66/08, EU:C:2008:437, 1. 42 u or 24 mam 2016 r., Dworzecki, C-108/16 PPU,
EU:C:2016:346, T. 28).

Brnpouem BBIpocHaTa pasmopepaba He CbABP)KAa HMKAaKBO IpelpalljaHe KbM IPaBOTO Ha Abp)KaBUTE
YAEHKU C OTAeA Ha ONPEeAEASTHETO Ha HeMHMS CMUCBA M OOXBaT.

[Topapu TOBa CbABpPXKAIOTO ce B 4AeH 26, maparpad 1 ot PamkoBo pemenue 2002/584 moHsTHE
»3aAPP>KaHe" CAeABa AQ Ce Pa3TAEXAQ KaTO CaMOCTOSITEAHO INOHATHE OT NpaBoTo Ha Cbhi03a, KOETO
TpsiIOBa AQ Ce ThAKYBa CAMOCTOSITEAHO U €AHAaKBO Ha Tepuropusara Ha Cblo3a, KaTO eAHOBPEMEHHO Ce
B3eMaT IPEABMA TEKCTHT Ha Tasu pasnopepda, HEMHMST KOHTEKCT U LieAUTe, IMPEeCA€ABAHU OT
mpaBHaTa ypea0a, OT KOsITO pasmopepbara e 4yacT (BXX. B TO3M CMUCBA pelieHue OT 29 OKTOMBpHU
2015 r., Saudagor, C-174/14, EU:C:2015:733, 1. 52).

Ha mppBO MsICTO, IO Ce OTHACs AO TeKCTa Ha 4yAeH 26, maparpad 1 or PamkoBo pemenue 2002/584,
TpsiOBa Aa Ce MPUIIOMHY, Ye (POPMYAMPOBKATA, M3MOA3BaHA B TEKCTA Ha pasnopeada OT IPaBOTO Ha
Cpl03a Ha €AVMH OT e3MLUTe, He MOXXe AQ CAY)KU KaTO EAVMHCTBEHa OCHOBA 32 TDBAKYBAaHETO Ha
pasropepbaTa MAM Aa U Ce OTAaBa MPEAUMCTBO IIpeA TEKCTOBETE Ha OCTAHAAUTE e3ULM. BChIIHOCT
pasnopepbute or npaBoTo Ha Cblo3a TpsiOBa AQ Ce THAKYBAT UM IIPMAAraT IO €AHAKBB HAUMH C OTAEA
Ha TeKCTa MM Ha BCuuKyM e3uiy Ha Cphro3a (BX. B TO3M cMUCDHA pelieHue ot 29 anpua 2015 r., Léger,
C-528/13, EU:C:2015:288, T. 35).

B ToBa oTHOwIEHMe TpsiOBa ce OTOEAEXM HAAUYMETO HA PA3AMYMSI MEXAY TEKCTOBETE Ha PasAMYHUTE
e3ulM Ha uyAeH 26, maparpad 1 or PamxoBo pemenue 2002/584. BcbiiHocT, Hampumep, AOKaTo B
TEKCTa Ha HEMCKM, TPBLKU U pPEHCKM e3MK Ce U3I0A3BaT TepMmuHure ,Freiheitsentzugs®, ,otépnon tng
ehevBepiag” u ,privation de liberté”, 3a poa ce 0603Hauu TpeTpaHeTO, KOETO ChOTBETHOTO AMlie TpsiOBa
AQ VI3TBPIIM B M3AABalllaTa Abp’KaBa YAeHKa, U TepmuHure ,Haft®, ,kpatnon® u ,détention”, 3a aa ce
HampaByM Bpb3Ka CbC CPOKa, KONTO TpsiOBa Aa Ce IPUCHAAHE OT IIOCTAHOBEHATa IIPUCDHAQ, B
TEKCTOBeTe Ha YAeH 26, maparpad 1 Ha aHTAMIICKM M MTOACKM €3MK Ce M3II0A3BA €AMHCTBEHO TePMMHBT
»detention” u ,zatrzymania“. OT Apyra crpaHa obaue, B HUAEPAAQHACKMS TEKCT Ha Ta3u pasnopepda ce

M3IIOA3Ba caMo AyMmara ,vrijheidsbeneming®, kosiTo cboTBeTCTBa Ha M3pasa ,AuIIABaHEe OT CBOOOAA“.

B ToBa OTHOlIEHME € BaKHO Aa Ce OTOeAeXU, OT eAHa CTpaHa, Ye TEePMUHUTE ,3aAbplKaHe” U
»AMIIIaBaHE OT CBOOOAQ® Ce M3IOA3BAaT IO B3aXIMO3aMEHSIEM HAuMH B TEKCTOBETE HA Pa3sAMYHUTE
e3LM Ha yAeH 26, maparpad 1 or PamxoBo pemrenre 2002/584, 1 oT Apyra cTpaHa, 4e Te Ca CXOAHU
MOHATHUS, YMITO OOMYaeH CMUCBA IIPEANIOAAra IMOAOXKEHME Ha 3aTBapsiHE VAU Ha 3aAbP’KaHe II0A
CTpaXa, a He U3BbPIIEHO OOMKHOBEHO OrpaHMyYaBaHe Ha CBOOOAATA Ha MPMABIDKBAHE.

Ha BTOpO MsICTO, 11j0 Ce OTHacs AO KOHTEKCTa, B KOWTO ce BIMCBA 4YAeH 26, maparpad 1 or PamkoBo
peuernie 2002/584, TpsiOBa Aa ce OTOEA€XM, Ye ChrAaCHO YA€H 12 OT MOCAEAHOTO, KOraTO AULIETO €
3aABP)KAHO Bb3 OCHOBA Ha €BPOIIEICKA 3allOBeA 3a apecT, M3IIbAHSBAIIMAT CbAEOEH OpraH pelaBa
CBIAACHO NPAaBOTO HA M3ITbAHSBAIATA ABpP)KaBa YAEHKA AAAM 3aABP’KaHETO Ha AULIETO AQ NPOADBAXKM,
KaTO ChILEBPEMEHHO € HAlPaBeHO YTOYHEHMETO, Ye AMLIETO MOXKe Ad ObAe OCBOOOAEHO BPEMEHHO BBB
BCEKM MOMEHT U B CbOTBETCTBME CBbC CBIIOTO IIPaBO, IIPM YCAOBME Ye KOMIIETEHTHMST OpraH B3eMe
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BCUYKN MEPKH, KOUTO CUMUTA 3a HeO6XOAI/IMI/I, 3a Aa C€ IIPp€AOTBpAaTV YKPMBAHETO Ha TOBa AUILE.
CAeAOBaTeAHO B Ta3n pasnopeAGa Ce IPEABIDKAA HAAUYMETO HaAa AaATEpHATKMBA Ha ,,SHA'bp)KaHeTO“, a
VIMEHHO BPEMEHHOTO OCBOGO)KAaBaHe, CbU€TAHO C MEPKU, YMATO LJEA € AA HE C€ AOIIyCHE YKPUBAHETO
Ha CbOTBETHOTO AULIE.

Ha Tpero MscCTO, 10 Cce OTHACS AO LieATa, IIpecAeABaHa C YAeH 26, maparpad 1 or PamkoBo peleHue
2002/584, KakTO MO CBIIECTBO IOCOYBA TEHEPAAHMST aABOKAaT B Touka 60 OT 3aKAIOYEHUETO CHU,
TpsiOBa Aa ce oTOeAexU, Ye C IPEABMAEHOTO B TO3M YAEH 3aAbAXKEHME 32 INpUCIIAaAAaHe Ha CPOKa Ha
3aAbp)KaHe B pe3yATaT Ha M3IITbAHEHMETO Ha eBpOIleJiCKaTa 3alloBeA 3a apecT OT OOLMs CPOK Ha
AMIIaBaHe OT CBODOAQ, KOMTO ChOTBETHOTO AMLe TPsiOBa Aa M3TBPIM B M3AaBalljaTa AbP’KaBa YAEHKA,
ce LleAM KOHKpeTM3MpaHe Ha oOlaTa lieA 3a Clia3BaHe Ha OCHOBHMTE IIPaBa, Taka KaKTO € IOCOYeHa B
cpobpaxenre 12 ot PamxoBo perrenve 2002/584 u mpunomHeHa B uAeH 1, maparpad 3 oT Hero, KaTo
ce 3aIUTY 3aA€THAAOTO B YAeH 6 oT Xaprara IIpaBO Ha CBOOOAQ Ha ChOTBETHOTO ANl M ITOA€3HOTO
AENCTBM/e Ha NPMUHLUIA HAa MPONOPLMOHAAHOCT NPU IpPMAATAaHETO Ha HAKa3aHMATA MO CMMUCbAA Ha
yaeH 49, nmaparpa¢ 3 or Xaprarta.

BeChIiHOCT, MBMCKBAMIKM OTYUTAHETO HA BCEKM CPOK, Tpe3 KOMTO OChAEHOTO AUlle € OMAO 3aAbPXXaHO B
M3ITbAHSBAILATA ABPXKaBa YAEHKa, YAeH 26, maparpad 1 or PamkoBo pemenne 2002/584 rapantupa, ye
TOBA AMlle B KpallHa CMeTKa HsIMa A2 ObAe 3aABP)KAHO 32 CPOK C 00Ia MPOABAKUTEAHOCT — KAaKTO B
M3II'bAHABAILATA, TaKa M B M3AABalllaTa Abp)KaBa YAE€HKA — HAAXBDBPASIA CPOKA Ha HaKa3aHUETO
AMIIaBaHE OT CBOOOAAQ, HAa KOETO AMLIETO € OMAO OCBAEHO B M3AaBalllaTa AbpP)KaBa YAEHKA.

B ToBa OTHOIIEHME, KaKTO OTOeAs3BaT IIOACKOTO IIPaBUTEACTBO U EBpormeiickata KOMUCUS B
MUCMEHUTE CU CTAHOBUILA U B ChAEOHOTO 3acepaHue, epeKThT Ha AUIIABaHE OT CBODOAR, KOWITO €
OCHOBEH eAeMEHT OT 3aABbP)KAaHEeTO, MOXKE AQ XapaKTepu3Mpa KaKTO HACTaHsSIBaHe B 3aTBOP, Taka U, B
MI3KAIOUMTEAHU CAYYal, APYTM MEpPKU, KOUTO, 0e3 Aa NMPEACTaBASIBAT 3aAbpyKaHe IOA CTpaka B TeCeH
CMUCBA, ChIIEBPEMEHHO Ca TOAKOBa OrpaHMYABAIM, Y€ TPsiOBA AQ Ce MPUPABHAT HA 3aAbP)KaHE TOA
cTpaxa. TakpB OM OMA CAy4asiT C MEPKU, KOUTO TIOPAAM CBOSI BUA, IPOABAKUTEAHOCT, TIOCAEAVLIA U
YCAOBMSI 32 M3ITbAHEHME AOCTUIAT TaKaBa CTeNeH Ha MHTEH3UBHOCT, Y€ AMIIABAT CbOTBETHOTO AMlie
oT cBoOOAATa MY IO HauVMH, CPAaBHUM CbC 3aAbPKaHe I0A CTpayka.

CaepoBareAaHO uAeH 26, maparpad 1 or PamxoBo pemrenue 2002/584 He MoO)Ke Aa Ce TBAKyBa CaMo
KaTo 3aAbAKaBall] M3AaBalllaTa eBpOIleficKaTa 3alloBeA 3a apecT ABbp)XKaBa YAEHKA Aa IpUCIIApAHE
€AMHCTBEHO CpPOKOBETe Ha 3apbp’kaHe I0A CTpaka B M3IIbAHSIBAIlaTa Abp)KaBa YAEHKAa, HO He U
CPOKOBETe, IMpe3 KOUTO ca OMAM TIpUMAaraHu APYTM MepPKM, BOAEIM AO AMIIaBaHe OT CBOOOAA C
MTOCAEAVLIM, CPAaBHVMMU C T€3U Ha 3aAbP’KaHe IMOA CTpaKa.

ETo 3amo or TekcTa, KOHTEKCTa U LieATa Ha 4dAeH 26, maparpad 1 or PamxoBo peirenne 2002/584
CA€ABa, Ye IOHITUETO ,3aAbpKaHe” 10 CMMCbAA Ha Tasyu pasnopepba O3HayaBa He OrpaHMYUTEAHA
MspKa, a MSPKA, BKAIOYBAIA AMIIABaHe OT CBODOAR, KOSITO He € 3aABAKUTEAHO Aa Ipuema ¢opmara
Ha 3apbpyKaHe 1o CTPaKa.

C oraep Ha ropeusAOXeHUTe ChbOOpPaKEHUsI — U MO-CIIeLMaAHO pa3TpaHUYEHMETO, KOETO TPsIOBa Aa ce
IpaBy MEXAY, OT €AHa CTpaHa, OrpaHMYaBaluTe CBOOOAATA MEPKY, M OT Apyra CTpaHa, MEpPKUTe,
BKAIOYBAIL[M AUMIIABaHE OT CBOOOAQ — IOHSATUETO ,3apbpKaHe M0 CMUChAA Ha 4AeH 26, maparpad 1
or PamxoBo peutenre 2002/584 TpsibBa Aa ce THAKYBa KaToO OOXBAILjAlljo, OCBEH 3aABP’KAHETO IOA
CTpaXa, BCsIKA MsAPKA MAUM BCSIKA ChBKYITHOCT OT MePKU, KOUTO Ca HAaAOXKEHM Ha CbOTBETHOTO AMLe U
KOUTO TIOpaAU CBOSA BUA, INPOABAKUTEAHOCT, TOCACAVLM U YCAOBUA 32 U3IIbAHEHUE AMIIABAT
CBOTBETHOTO AMIle OT CBOOOAATa MY IO HauVH, CPAaBHUM CbC 3aAbprKaHe I0A CTpaka.

B ToBa oTHOllIeHUE TpH6Ba Aa ce OT6eAe)KI/I, 4e€ M3BDPUIEHOTO THAKYBAHE CE€ IIOAKPEILA OT IIpaKTHKaTa

Ha EBpormeiickusi ¢bA IO mpaBara Ha YOBEKa OTHOCHO IOHSATHETO ,IIPaBO Ha CBOOOAA®, ChABPIKALIO Ce
B yAeH 5, maparpad 1 or EKITY, koiTo choTBeTCTBA Ha YAeH 6 oT Xaprara.
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B T031u KOHTEKCT TpsiOBa AQ Cce MPUIIOMHM, Ye CbrAacHO 4YAeH 52, maparpad 3 or Xaprara, AOKOAKOTO
TSI ChABP)KA IIpaBa, ChOTBETCTBAIM Ha mpaBa, rapaHtupanu ot EKITY, TexHusT cMucpa u oOXBaT ca
CBIUTE KaTO AAAEHUTE VM B MOCOYEHaTa KOHBEHLIVI.

B ToBa OTHOlIeHMEe OT pa3sCHEHUATA MO MOCOYeHUs YAeH 52, maparpad 3 — KOUTO CBIAACHO YA€H 6,
maparpad 1, tpera aaunes AEC u uaeH 52, maparpadp 7 or Xaprara TpsiOBa Aa ce B3eMaT IIOA
BHUMaHMe INPU THAKYBaHETO My (BX. B TO3M CMUCBA pelieHus ot 26 ¢espyapu 2013 r., Akerberg
Fransson, C-617/10, EU:C:2013:105, 1. 20 n ot 27 mai 2014 r., Spasic, C-129/14 PPU, EU:C:2014:586,
T. 54) — caeaBa, ye c uyaeH 52, maparpad 3 or XapraTa ce LieAU AQ Ce OCUTYPU HeobXoayumarta
MTOCAEAOBAaTEAHOCT MEXAY CbAbp)KallNTe ¢ B XapTaTa IpaBa U CbOTBeTBAIINTE NIpaBa, FapaHTUPaHU OT
EKITY, 6e3 ToBa Aa 3acsira aBTOHOMHOCTTa Ha npaBoTo Ha Cpio3a u Ha Cbaa Ha EBpomnerickus cpio3
(BX. B TO3u cMuCbA peuieHre or 15 ¢espyapu 2016 r., pemenne N., C-601/15 PPU, EU:C:2016:84,
T. 47).

Cnopep, EBpomerickusi cbp IO IpaBaTa Ha YoBeKa ,IIPaBOTO Ha CBOOOAR“ mo yaeH 5, maparpad 1 or
EKITY He ce oTHacs 3a 0OMKHOBEHUTE OrpaHMYeHMsI Ha CBOOOAATa Ha ABIVDKEHME, Thil KaTO B 0OXBaTa
TO3U YAEH IOIMAAAT EAVHCTBEHO MEPKUTE, BKAIOUBAIM AMIIABAHE OT CBOOOAA. 3a AQ Ce OIPEAEAM AAAU
AQAEHO AMlLie € ,AUIIEHO OT CBoOoAa” o cmucbhAa Ha yaeH 5 ot EKITY, EBpomnerickust cba mo mpasara
Ha YOBeKa CYuTa, 4e TPsiOBa Aa Ce M3X0XKAA OT KOHKPETHOTO MY IIOAOKEHME U AQ Ce B3eMe IIPEABUA
CBHBKYIIHOCT OT KpUTEpUY, KaTO HAIpUMeEpP BUA, IPOABAKUTEAHOCT, TOCAEAMLM U YCAOBUS 32
M3ITbAHEHME Ha CbOTBETHATa MApKa (BX. B To3u cmucbA pemenus Ha ECITY or 6 HoemBpu 1980 r.,
Guzzardi c/y Mraamsa, CE:ECHR:1980:1106JUD000736776, 1. 92 u or 5 1oau 2016 r., Buzadji c/y
Peny6anka MoapoBa, CE:ECHR:2016:0705JUD002375507, T. 103).

B ToBa oTHOmeHue B pemeHuero cu ot 20 ampua 2010 r., Villa c¢/y Wraaus
(CE:ECHR:2010:0420JUD001967506, T. 43 u 44), EBponeiicKusiT CbA 1O MpaBaTa Ha YOBEKa IpUeMa,
Ye He IPEACTABASIBAT AMIABaHE OT CBOOOAA MO cMucbAa Ha 4AaeH 5, maparpad 1 ot EKITH mepku,
3aAbAKABALIM CHOTBETHOTO AMIie A2 Ce fABABA €AMH IIbT MeCEYHO IpeA TOAULIEVICKUSA OpraH,
HAaTOBapeH C HAaOAIOAEHMETO My, AQ OCTaHe BBB BpPb3Ka C IICUXMATPUYHMS LIEHTbP Ha CbOTBETHATA
0OAHNMI[A, AQ J>KMBee Ha TOYHO OIIPEAEAEHO MSCTO, AQ He Ce OTAaAeyaBa OT oOOIMHATa IO
npebMBaBaHETO CU U AQ He Halycka cBoeTo xuauige ot 22,00 4. oo 7,00 u.

[Ipu mpuaaraHeTo Ha uaeH 26, maparpad 1 or PamxoBo pemenune 2002/584 cbAeOHMAT opraH Ha
M3AABalllaTa eBpOIeNiCKaTa 3alloBeA 3a apecT Abp)KaBa YAEHKA € AABKEH AA NMPOBEPU AAAU B3ETUTE
CIIPSIMO CbOTBETHOTO AMlje MEPKM B M3ITbAHSBAIjaTa Abp)KaBa YAEHKa TPsIOBa Aa Ce NPUPABHAT Ha
AMIIaBaHe OT CBO0OOAQ, KAaKTO € IIOCOYEeHO B TOYKAa 47 OT HACTOSILIOTO pelleHyNe, M CbOTBETHO
IIPEACTaBAsIBAT 3aAbp’KaHe 10 CMMCbAA Ha BBIPOCHMS uYAeH 26, maparpad 1. Axo mpu mpoBepkarta
CbAEOHMAT OpraH CTUTHE AO 3aKAIOYEHNETO, e CAYYasT € TaKbB, CBhIUAT 4YAeH 26, maparpad 1
M3MCKBAa OT CpPOKa Ha AMIIaBaHe OT CBOOOAQ, KOMTO TOBa Aulie TpsOBa Aa M3THPIM B M3AaBalaTa
€BpOIIeliCKaTa 3alloBeA 32 apecT Abp’KaBa YAEHKA, AQ Ce NPUCIAAHE LIeAMAT CPOK, IIpe3 KOMTO Te3u
MEpPKU ca OMAM NpUAATaHU.

B ToBa oOTHOeHMe TpsIOBa Aa Ce IOAYepTae, 4e MakKap MepKM KaTO AOMAIlleH apecT C
IMPOABAXKUTEAHOCT A€BeT 4aca Ipe3 HOINTA, CbyeTaH C HAOAIOAEHME Ha CBHOTBETHOTO AMle 4Ype3
€AEKTPOHHA TPUMBHA, 3aAbA’KEHME 32 SIBSIBaHE BCEKM AEH MAM HSIKOAKO ITBTY CEAMUYHO B MOAULIENICKO
YIIpaBA€HME B OIIPEAEAEHM YacoBe U 3a0paHa Aa Ce MCKa M3AABAHETO HAa AOKYMEHTHU, C KOMTO MOXKE Ad
ce IIbTYBA B YY)KOMHA, HECBMHEHO AQ OTpaHMyaBaT CBOOOAATa Ha NMPUABIDKBAHE Ha CbOTBETHOTO AMLE,
Te IO IPVHLIMII HEe Ca TOAKOBA OTPaHMYABAlllM, Y€ AQ BOAST AO AMIIABaHe OT CBOOOAA M CHOTBETHO A2
O0bAaT KBaAMOULMPAHU KaTo ,3aAbpKaHe“ 10 CMUChAA Ha YAeH 26, maparpad 1 ot PamkoBo perieHue
2002/584-.

CrpleBpeMeHHO, ThI KaTo C BbIIPOCHMS YAeH 26, maparpad 1 ce Haaara caMo MMHMMAAHO paBHMIIE Ha

3aKprAa Ha OCHOBHUTE IIpaBa Ha AMLIETO, 3a KOETO € M3AaA€HA eBpOHEIZCKaTa 3aIIOBEA 3a apecCT, KaKTo
IIOCOYBa I€HEPAAHMAT aABOKAT B TO4YKa 72 OT 3aKAIOUEHUETO CU, Ta3Uu pasnopeA6a HE MOJXXE Aa ce

ECLILEU:C:2016:610 9



56

57

58

PEIIEHME OT 28.7.2016 r. — AEAO C-294/16 PPU
JZ

TbAKYBa KaTO HEAOIIyCKallla Bb3MOXXHOCTTAa Bb3 OCHOBA €AMHCTBEHO HAa HAVMOHAAHOTO IIpaBO
C'bACGHI/IFIT OpraH Ha usAaBallaTa Ta3M 3aIlIOBEA 3a apeCT AbprKaBa YAE€HKa Aa IpUCIIaAHE OT O6]J.[I/IH
CPpOK Ha AuIIaBaHE OT CBO6OAa, KONTO CBOTBETHOTO ANILE TPH6Ba Aa U3THPIIMU B Ta3u AbpKaBa
YA€HKaQ, EeANsa VAU 4acCT OT CPOKa, IIpe3 KOWNTO B U3IIbAHABAIIATa AbprKaBa YA€HKa CIIPpAMO TOBA AuUlLE
ca OMAM B3eTU MEPKM, BKAIOYBAIIL HE AUIIIaBaHE OT CBOGOAa, a HEMHOTO OrpaHn4aBaHe.

Ha nocaepHO MsCTO TpsibBa Aa Cce IPUIIOMHM, 4Ye TIpM IpoBepKaTa IO TOYKAa 53 OT HACTOSIIOTO
pelileHre CbAEOHUST OpraH Ha M3AABAlljaTa e€BPOIIENiCKAaTa 3alloBeA 3a apecT Abp)XKaBa YAEHKA MOXKe
Bb3 OCHOBA Ha 4AeH 26, maparpad 2, or PamkoBo pemeHue 2002/584 pa moucka OT KOMIETEHTHMUS
OpraH Ha M3ITbAHSBAI[ATA ABpP’KaBa YAEHKA LsAaTa MHGOPMALMs, YMETO NPEAOCTaBSIHE MOXeE Aa Ce
cyeTe 32 HEOOXOAMMO.

C oraep Ha BCUYKM TOPEM3AOXKEHM CbOOPKEHMs Ha IOCTAaBEHMs BBIIPOC CAEABA Ad C€ OTTOBOPU, de
yaeH 26, maparpad 1 or PamkoBo peurenue 2002/584 TpsibBa pa ce ThAKYBA B CMUCDA, Y€ MEPKU KaTo
AOMAILIEH apecT C MPOABAKUTEAHOCT AEBET 4aca Ipe3 HOIITA, ChbYeTaH C HaOAIOAEHVE HA CbOTBETHOTO
AMLie Yype3 eAeKTPOHHA I'PMBHA, CbC 3aAbAKEHME 32 sIBsIBaHE BCEKU A€H VAU HAKOAKO II'bTU CEAMUYHO
B ITOAMLIEVICKO YIIPABA€HME B OIPEAEAEHM YacoBe U ChC 3a0paHa Ad Ce MICKa M3AABAHETO Ha AOKYMEHTH,
C KOMTO MOXe AQ Ce ITbTYBa B Yy)KOMHAa — C OrAeA Ha BUAQ, IPOABAXKUTEAHOCTTA, NMOCAEAULINTE U
YCAOBMSATA 32 M3ITbAHEHME Ha CBBKYIHOCTTAa OT Te3M MepKM — II0 IPMHLMII He ca TOAKOBA
OrpaHMYaBallli, Y€ AQ BOAAT AO AMIIABaHe OT CBOOOAA C IIOCAEAVLIM, CPABHUMMU C Te3U OT 3aAbprKaHe
IOA CTPaXa, M ChOTBETHO AQ ObAAT KBAaAMULMPAHU KaTO ,3aAbp’KaHe MO CMMChAA HAa IOCOYEHATa
pasnopeaba, KOETO ChllleBpeMEeHHO 3alMTBallaTa IPUCAMKLNMA TPsOBa Aa IPOBEPML.

ITo cbpeOHUTE pa3sHOCKU

C oraep Ha OOCTOSITEACTBOTO, Y€ 32 CTPAaHUTE IO TAABHOTO IPOU3BOACTBO HACTOSIIIOTO AEAO
MPEACTaBASIBA OTKAOHEHME OT OOMYAMHMSI XOA Ha MPOU3BOACTBOTO IIpeA 3aMMTBAIlaTa IOPUCAUKLVS,
MMOCAEAHATa CAEABA AQ ce MPOM3Hece MO ChAEOHUTE pasHOCKU. PasxoanTe, HalpaBeHU 3a MPEACTaBsIHE
Ha craHoBuuja Tmipep Cbaa, pasAMYHM OT Te3M HA IIOCOYEHUTE CTPaHU, He TIOAAEXAT Ha
Bb3CTAHOBSIBaHe.

[To nsaoxennute crobpaskeHuss CbABT (Y€TBBPTU CHCTAB) PELIN:

Yaen 26, maparpad 1 or PamkoBo pemenne 2002/584/TIBP na CobBera ot 13 1onn 2002 ropuna
OTHOCHO eBpOIleliCKaTa 3amoBeA 3a apecT U IPOLieAYpUTe 3a IpepaBaHe MeKAY Abp)KaBUTe
YAeHKM, u3MeHeHO ¢ PamkoBo pemenne 2009/299/TIBP na CbBera or 26 depyapu 2009 r.,
TpsiOBa Aa ce TBAKYBa B CMNCBA, Y€ MEPKU KaTO AOMAIIe€H apecT C NMPOABAXKUTEAHOCT AeBeT
yaca npes3 HOINTA, ChbYEeTaH C HAOAIOAEHME Ha ChbOTBETHOTO AWMIIE Ype3 €eAeKTPOHHA I'PUBHA, ChC
3aA’bAXKEHNE 32 sIBSIBaHE BCEKU AEH VAU HSKOAKO ITbTH CEAMMYHO B NOAUIIEVICKO yIpaBA€HHE B
OoIpeAeAeHU YacoBe M ChC 3a0paHa Aa ce MCKa M3AAaBaHETO HAa AOKYMEHTH, C KOUTO MO)Ke Aa ce
IbTYyBa B YY)KOMHAa — C OrA€A Ha BHAQ, MPOABAKUTEAHOCTTA, MOCAEAVINTE U YCAOBHMATA 3a
N3I'bAHEHE HA CBBKYIIHOCTTA OT Te€3M MEPKUM — IO NMPUHIUI HE Ca TOAKOBA OrpaHMYaBaIly, de
AQ BOAAT AO AMIIABaHE OT CBOOOAA C MOCAEAVIM, CPABHMMH C T€3U OT 3apAbpKaHe MOA CTPaXka, 1
CbOTBETHO Aa 0ObAAT KBaAuuUUOMpaHuM KaTo ,3aAbp)KaHe“ NIO CMHUCbAA HAa MOCOYEHaTa
pasnopeana, KOEeTo ChlleBpeMEHHO 3aNUTBAIATA IPUCAUKINS TPsIOBa Aa MPOBEPU.

IMoanuicu
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